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9A9ROPERTY HELD IN LIFE ESTATE 

SCOPE: 

This procedure sectjon defmes the terms used when referring to a "He estate" and provides instructions 
regartling the methods for determining the value of real and personal property held in nonexempt iife estates 
or the values needed for transfer of property purposes. 

. -NOTE: Life estates may be exempt as the principal residence if any of the conditions of 
T i e  22, California Code of Regulations (CCR), Section 5042yc) exist 

BACKGROUND: 

A I& esfate is an interest in real or personal property whose duration is limited to the T i  of 
itie pemm holding if, or the Iives of one or m other designated persons. General&, a life 
estate en&s the owner of ihe ii& esfafe to pusses, use, and obtain pro& from ffte propetty 
as long 8s m e  f i s .  Actual ownemhip of fhe property is passed fo am&r m d u a l .  A 
pmhsw of the Fropwfy woull haw to buy the prom subject fo the He esfafe, untess tfie 
fit?? esiate was also sold 

A life estate is a legal arrangement which may be created by any method of voluntary transfer of ownership 
permiti& by law, for example, deed or testamentary will. T i e  22, CCR, Section 50442, sWes that a life estate 
Merest it real property shall be considered real property and a He estate interest m personal property shall be 
considered personal properly. Procedures for determining the Mtue of a life estate are based on whether the 
Gfe estate is one or more of the following: 

J revocable, or 

J rrrevocable, and . 

4 S r t h e  applicantbeneficiary was the owner of the property contained in the rife estate when title 
of the property was transferred and the Iife estate was established. 

Life esWw held by Mediial cfints are often exempt as the principal residence. In many cases the 
appbrdlowner of the property mi grarrt a remainder @tm) interest in hislher property to anather individual(s) 
and reserve a Me estate interest for hi ierself .  Frequently a life esWe is created upon the death of one 
spouse from h i i r  separate property. The deceased spouse bequeaths the ownership of the property to a 
son or daughter but granls ihe sunriving spouse a iife estate interest in the property so that the surviving spouse 
may continue to iive in the property for the remainder of M e r  fife. 

Generally a Iife estate guarantees the life -ciarythe right to make full use of the property for a5 long 
as heishe fiues and the rightto income (id any) earned from the property. Some T i  esWes may be restricted, 
however. Some may require the life estate owner to actually reside on the property and may riot allow the 
property to be rented. Some entitle the remainderman (see definition below) to any and all income from the 
properly- Some also require the remainderman to pay part or all of the maintenance, taxes or other expenses 
related to the property rather than the fife tenant The document granting the rie esWe should reflect any 
resbictions, if they exist, and must be viewed by the EW. 
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MEDI-CAL ELIGIBILITY PROCEDURES MANUAL . 
Atthough Iife estates m the strict kgal definition, refer oniy to estates m real property, common usage of the 
tern also refers to interests in personal property based on the Me of the Me tenant or some other person(s). 
For example, a btother could put certificates of deposit into a life esWe for a sister so that she may receive the 
interest income for the rest of her Me, with the actual certificates of deposit reverting to the brothefs children 
upon the death of the sister. 

LIFE ESTATE - An interest in real or personal property whose duration s limited to the lifetime of 
a person holding it, or to the lifetime of one or more other designated persons. It is also not 
essential that the words T i  estate" be used when a life estate is created. Other phrases 
commonly used are: - 
1. T o  person A for the term of W h e r  fife". 

2. Terson A reserves the possession or use of the property for the term of person A's 
lifetime", 

3. T o  person A for the T i  of person X", or 

4. T o  person A, but on person A's death to go to person B and M e r  heirs." 

UFE ~ / B E I S F E W ? Y  - The person who hoWs a We estate interest The 6fe tenantlbeneficiary 
need not be the same person as the grantor. 

GRANTORITRUSTOR - The person who owns property and gives a Me estate to a rife tenant with a 
future interest to one or more remainderman. The grantor may reserve a Tie estate interest 
for someone other than himlherself. 

R E I M l N D ~  -The person@) who omrsthe property subject to the life esWe and who is entitied 
tD the use of the property once the T i  estate ends (usually upon the death of the Me tenant). 
R e m a h h n a n  have a remainder interest w future inbred (iie., rigM to use or right to income) 
in the property. 

REVOCABLE - A life estate which can be revoked or terminated by its own terms. 

IRREVOCABLE - A  life estate which cannot, m any way, be rwoked by b own terms. 

IMPLEMENTATION: 

Counties shall implement the use of the revised Life Estate Value Table, (based on the Caiifomia State Gi 
I n m c e  Tax Formula and the lntemal Revenue Senrice Actuarial Table) per Tdle 22. CCR, Section 50442. 
included here, on June 1, 1996, at application and redetermination. No potential overpaymenb shall be 
caiadated. When a 6fe estate resub in m e l i i i  due to excess resources, counties shall ' s u e  an adequate 
'1 Way notice and take action on a prospective basis only. 

Obtain a copy of the legai document which created the Tie esWe. This is usually a grant deed. 
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The value of a Me  estate must be calculated as part of the eiigibiiity determination when: 

1. The life estate is a nonexempt resource; or 

2. The nonexempt life estate was transferred and the transfer is determined to be a diiualifying 
transfer. A determination must be made a s  to whether adequate consideration was received 
for the transfer, 

3. Nonexempt property was transferred with retention of life estate. The value of the Me estate 
is needed to determine the amount of consideration received for the property transfer. 

CALCULATlNG THE VALUE OF A LIFE ESTATE: 

TMe 22, CCR, Section 50442, dates that a life estate interest in real property shall be considered real property 
and a T i  esWe interest in personal property shall be considered personal property. 

The three different sek of -ria for determining the value of a life estate for M e c j i i l  eligibii purposes are 
as follows. 

RRIOCABLE UFE ESTATE: The net market vaiue of a revocable life estate is determined by 
using the net marketvalue of the property on which the T i  estate is 
held if all of the following conditions exbt 

/ The Me estate s revocable by someone in the 
MFBU or the community spouse, and 

J The MFBU member or community spouse was the 
owner of the property when the He estate was 
'established, 

J The MFBU member or community spouse is 
retaining a life estate W r e s t  m the property. 

To determine the net market mlue of a revocable T i  e m :  

a. Determine the current market value of the property m accordance with Title 22, CCR, 
Sedan 50412 Q-e., assessed value or appraised value). 

b. Deduct all encumbrances of record from the market value to determine the net market value 
of the property m accordance with T i e  22, CCR, Section 50415. 

- 
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IN ALL OTHER CASES: The net market value of the iife estate is determined by using the 'Life Estate 
Value Tables". The following are some examples of when to use this 
method. 

d The Me estate is irrevocable. 

d The MFBU member or community spouse was not the owner of the 
property when the life estate was established. 

.' The life estate is revocable, but not by anyone m the MFBU or the 
community spouse. 

To determine the net market value of Tie estates "m all,other casesw using the "Life Estate Value Table": 

a. Determine the current market value of the property in accordance with Title 22, CCR, 
Section 50412 (ie., assessed value or appraked value). 

b. Deduct the all enwmbrances of record from the market value to determine the net market 
value of the property in accordance with me 22, CCR, Section 5041 5. 

c. Using the "We Estate Value Table", determine the fife estate value factor based upon the He 
tenant's current age. 

d. MuHipIy the Sfe estate value factor by the net market value found in b (above). 

QNOfE: A iesser MIUB will be used if the applicant or beneficiary provides an a~~td isa l  of the 
We esMe with a iesservalue, determined by a party uzrdffiied to appraise Tie estates, 
Le., a a1 estate appraiser, bank, savings and lean association, credit union, iicensed 
loan or mortgage broker. 

P Banpie: Mrs. Jones is 85 years old and has entered a longterm care faam. She does not intend 
to return to her home. No farnity member is iiving in the home. Her deceased sister had 
granted Mrs. Jones a Me estate inbred in the home and Mrs. Jones lied m it prior to entering 
long-term care. The life estate is not otherwise exempt as a prindpal residence m 
accordance with Section 50425(c). The value of her Me esWe interest, which is now 
considered other real property and not her principal residence, must be determined for 
utilization purposes. The net market value of the real property is $20,000. The property is 
unencumbered. 

* Dis-on: Since Mrs. Jones is 85 years, her life estate value factor is -35359. The value of her life 
estate k ($20,000 x -35359 = ) $7,071 -80. The value of her fife estate interest must be 
utilized m order for her to have a $6,000 exemption. in accordance with Tie 22, CCR, 
Section 50427(c)(2), the net market value in excess of $6,000 (in this example $1,071 30) 
shall be included m the property resenfe. 

DETERMINATION OF PAST VALUE: To determine the value of a tie estate at a time m the mst when a 
.nonexempt property transfer occurred: 

a. Determhlk the m a h t  value m accordance with Tde 22, CCR, Section 50412 @e., assessed 
value or appraised value) at the time of transfer. 
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b. Deduct the all encumbrances of record at the time of the transfer from the market value to 
determine the net market value of the property. 

c. Use the 'Life Estate Value Table" to determine the life estate value factor based on the life 
tenant's age at the time of transfer. 

d. Multiply the Gfe estate value facbr by the net market value found in b (above). 

Exampie: Mr. Johnson, age 83, transferred his nonexempt, second home [other real property (ORP)] to 
his son one year ago prior to applying for M e d i i l .  Mr. Johnson retained a irrevocable life 
estate interest in the ORP. In order to compute the value of the property transferred, the value 
of the life estate interest at the time the property was transferred must be determined. The 
period of ineligibility can then be determined. The assessed value of Mr. Johnson's ORP at 
the fime B vrssiransfened was $1 9,000. Encumbrances of record totaled $4,000 at the time 
of the transfer; therefore the net market value of the property was $15,000. 

h Discussion: Mr. Johnson vrss 82 years old when he bansferred ownership to his son. The fife esiate value 
facbr for an 82.year old is .40295. The value of Mr. Johnson's life estate interest at the time 
of the tm&r was ($15,000 x -40295 =) $6,04425. The value of the life estate s subtracted 
from .the net market W e  of the ORP atthe time of the transfer, to determme the value of the 
ORP M n e d  without receipt of adequate consideration ($15,000 - $6,04425 = $8,955.75). 
The remaining amount, S9S3.75, is used to detmhe the period of ineligibility in accordance 
with draft regulation Sections 5041 13 and 5041 1.5 in ACWDL 9041. 
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LIFE ESTATE SUMMARY CHART 
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Status of Property 
Transferred 

Property Was Exempt 

Property Was Exempt 

Property Was Not 
Exempt 

Property Was Not 

Example 

Real Property Exempt 
Principal Residence 
Transferred and 
Exempt Life Estate 
Retained 

Real Property Exempt 
Principal Residence 
Transferred and Life 
Estate Reiamed But 
CurrenUy No Intent to 
Return 

Other Real Property 
Transferred and Life 
Estate Retained / 
Became Principal 
Residence 

Other Real Property 
Transferred and Life 
EsWe Retained with 
Right to Renial Income 

Status of Lie 
Estate 

Life Estate Exempt 

Me Estate Not Exempt 

Life Estate Exempt 

U e  Estate Not Exempt 

Treatment 

Nothing to Count / No 
Disqualifying Transfer 

Value Life Estate / No 
Disquai ig  Transfer 

Patentially Disquairfying 
Transfer / Value Both 
the Life Estate and the 
Property Transfened to 
Determine Adequate 
Considemlion 1 Value of 
Life Estate hot Included 
in the Property Reserve 

Potentially Disqualifying 
Transfer / Value Both 
ihe Life Estate and the 
Property Transferred to 
Determine Adequate 
Consideration /Value of 
Life Estate Included in 
Property Reserve / 
Utiihation 
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Grantor 

Remainderman + 

Description of 
property 3 

Creation of Life Estate 
by and for Grantor 4 

(Life Tenantl 
Beneficiary) 

SAMPLE : LIFE ESTATE 
Recording Requested By 

And When Recorded Mail To: 
Attorney a t  Law 
Sacramento, CA 95728 

Mail Tax Statement to: 
Sacramento. CA 95728 

. . 
The undersigned grantor declares: No taxable Consideration. FC 
A VALUABLE CONSIDERATION, receipt of which is hereby . - 
acknowledged, 

[ NAME OF GRANTOR J 

15 
16 
17 
18 
19 

(Signature of Grantor) 

hereby remise, release, and forever quitclaim to /REMAINDERMAN 
#I). fREMAINDERMAN 823. (REMAINDERMAN #3). AND 
REMAINDERMAN #4 as tenants in common, all of her right, We 
and interest in and to the  following described real property in the 
County of Sacramento, State of Caiirnia: I- . . 

20 
21 
22 
23 
24 
25 
26 
27 
28 

Lot in Block , as shown and designated on the map 
entitled " Subdivision " per map thereof on fil 
in the Office of the Recorder of the County of Sacramento, State of 
Cafiomia, in Map Book, Cies and Towns, at page 
on 

Grantor reserves the exclusive possession and the use and 
enjoyment in her own right of the rents, issues, and profits of the 
property described in this deed for the term of her iiitime. 

SECTION NO.: 50425,50442 s\llAPSUALLETTERNO.: 173 DATE:?/2C/96 9A-8 

30 
31 
32 
33 
34 
35 
36 
37 
38 

State of Caiifomia 
County of Sacramento 
On July 3, 1995, before me, the 
undersigned, a Notary Public in 
and for said State, personally 
appeared, known to me to be the 
person whose name is subscribed to 
within the instrument and acknowiedged 
that she executed the same. 
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9B-MOTOR VEHICLE AND MOBILE HOME (TRAILER COACH) VALUATION 

In order to use the informarion from the applicant/beneficiaryls utrrem motor vehide or trailer coach 
r m  card to compute the vehicle's wrtenr value, it is necessary to teter t o  the Vehide License Fee 
Rate tables (~~c t ions  50461 and 50463). The Depamnenr of Motor Vehicles @MV) is responstbie for 
registering all motor vehides. The Depanment of Housing and Community Development (DHCD). however. 
has the primary responsibility for registering trader coaches -(mobie homes) 'and uses'the Vehide License 
Fee Rate chams issued by MAV to estaMish me license fee Therefore. the DMV Vehicle License Fee Rate 
charts are used to estaMish the value of all moba homes except those asessed as real pmperry by the 
County tax Assessor's Office. Mobile homes assessed as real property by the C o w  Tax Assessor's ORice 
are not regisrered by either DHCD or DMV. 

Please note that DHCD sends regtsnation cards requiring payment of fees for cenain double-wtde 
coaches-one tor each half. Many owners do  not realize ttm b m  fees have to be paid and. inadvertently. 
onehatf of the mobile home becomes deiinquem When his situation o#lm. the deimquent half is then 
assessed as red property by the County Tax Assessor's Office. When enher DHCD or the County fax 
Assessor's ORice identifies such cases. the owners are required to recnfy the pmbtem by choosing one of 
the fdlowmg options: 

1. Have the emire mobil home assessed as real pfoperry through the County Tax Assesor ' s  office, 

2. Pay the delinquent OHCD regisnatton fee and any pMatties and have the entire mobile home 
rwegtsteredwithDHcDaspersonatproperty. 

To estabbh the value of a mobile home when onehatf has becxMle delinquent with DHCD. county wetfare 
depamnena Strouid reqm the owner to obtain the fwms and complete the procedure necessary to fegsler 
me mobde home as either real or penonal properry prior to apprwal of the apption. The fomts and 
pdedures am avaaable from the Cwnty Tax Assassor's Office or DHCD. as appropriate. Once the 
applicarrt/beneficbq tgs registered the -bite home as eaher real or personal p r o m ,  he/* should 
notify the eiigibai!y worker of the option ciausen for regisEmtion and prwide verifiEation The mobile home 
mudd then be Miued m acaxdmw wiEh Tide 22 SectiOn 50427 or 50462 I f  the applicant refuses to 
provide veriffeatcm of registrahon the a p p i i  strould be deraied for faiture to coopetate. 

In such cases. delinquenf registration does no! cause a legal impediment to the sate of the mobie home. 
lf me owner wishes to sell it. DHCD or tax cdleaor can ram the change in m i  if me wmr 
provides the &medewnced forms and the aansfer documents Therebe. the mobile home would then 
be considered an avaihble asset (Section 50402) with no iegal obstade prevemhg it's saie. 

- SECTIONS: 50461, SO463 W U A L  N k  125 D A ~ m v  1 9 :99t 98-4 
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The following Mbles are used to determine the value of nonexempt vehides and traders in accordance with 
Sections 50461 and 50463. 

Smce these rabies are designed to be updated annually, the specrfic year designations W e  been left blank. 
To use the tables. list the current year in the left-hand column m pencil. Then fill in the columns from Left 
to right with each preceding year. To update the tables in subsequent years. erase the previous years' 
designabons. enter the new cunem year m the left-hand column. and 81 in preceding years from left to right. 
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VLF 
VEHICLE LICENSE FEE RATE TABLE 

. . . - . . - . 

REG. 360 (New 4/92) 

SECTIONS: saasr -s t~~2  usuntrr  - - -  
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VEHICLE LICENSE FEE RATE TABLE 

The Vehicle License Fee Rate Table. Form Reg. 360. is used to  determine vehide license fee amounts. It 
is divided into two pans, 'Full Year Vehide License Fees". and 'Monthly Prorated Vehicle License Fees". 

The first part is a table of full year vehide license fee amounts applicabie t o  any year of sale or vehicie 
license fee classification immediately adjacent to their respecrive rwo letter codes. 

The second part is a tabie of annual fee amounts ranging from S1 through 51.926 which has been prorated 
on a monthly basis. Full year vehide iicense fee amounts for the current year are locared in the '12 Montb' 
column. 

UPDATING: 

The MI year pan of this table is to  be updated each 1 Jan by entering the proper columnar headings in 
penal. 

Examotes: 
For 1 992 

/ Enter current vear in this column. 

1 For 1993 

I 

1. Asterisk year ('-yr.) and dass code on the w o n  form are  the factors which determine the 
vehide License fee. When no asterisk year has been assgned. the year first sold should be used. 

jAF 

CLASS 
r 

AA 

e A8 

AC 

2. To detemrine prior year vehicle license fees from a taMe which has been ypdated for the current 
- - year, move .one column to the I 8  for EACH piior year. ie. i&1 vehide iicense fees for a v e M e  

ass@ astensk year o r  year first sotd 1987 wouid be tocated m the-1988 column of a table 
updated for the year 1992. 

19$ 1 

I / 

I/ i- 

A 

'J 

1990 

1 

1983 . 
AA 

1988 

I 
I I 

I 
1 I I 

'= 

1 
AB 

At 

lgs4 I* 
VLF 
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9C - STATE RENTER'S CREDIT 

This sect ion contains information and procedures regarding the treatment of 
r en te r ' s  c r e d i t  payments received by medically needy and medically indigent 
Medi-Cal benef ic iar ies ,  

I 

1. Background 

Revenue and Taxation Code, Section 17053.5, es tabl ishes  a s t a t e  c r e d i t  
agains t  ne t  state' taxes f o r  qual i f ied  ren te r s ,  There is no prohibit ion 
aga ins t  public a ss i s t ance  rec ip ien t s  receiving a S t a t e  Renter's Credit. 
Married couples, heads of households, and sumiving spouses are e n t i t l e d  
t o  a credit of up t o  $137. Other individuals  may dab a c r e d i t  of up 
t o  $60. 

Welfare and I n s t i t u t i o n s  Code, Section 11008.4, provides t h a t  renter '  s 
c r e d i t s  as defined in  Section 17053.5 of the  Revenue and Taxation Code 
shall no t  be considered as income o r  resources f o r  public ass is tance  
purposes. 

2. Procedures 

Renter's c r e d i t  payments should be exempt as income i n  the  month of . 

rece ip t  and exempt as a resource in fo l loving months f o r  all Wdi-Cal 
appl icants  and benef ic iar ies .  The r e n t e r ' s  c r e d i t  is available 
e i t h e r  as a c r e d i t  against  income t a x  due o r  a cash payment in the  
absence of a t a x  l i a b i l i t y .  

I f  both a s t a t e  income tax refund and a r e n t e r ' s  c r e d i t  payment are due, 
t h e  two sums will be issued v i a  one tax refund check, Only t h a t  port ion of 
a check which is t h e  renter ' s  c r e d i t  is exempt, The remainder of the tax 
refund must be t rea ted  as property i n  accordance v i t h  T i t l e  22, California 
Administrative Code, Section 50454. 

In those ins tances  where it is determined t h a t  v e r i f i c a t i o n  i s  required, 
the  e l i g i b i l i t y  worker must review a copy of t h e  completed Individual 
Income Tax Form 540 which w i l l  i den t i fy  t h e  amount of the  check t h a t  is  
renter ' s  c red i t .  

sect ion 50454 MANUAL LETTER No* 90 (7/25/86) 9C-1 ____-___-------------------------------------------- 
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9D - LOANS REQUIRING REPAYMENT r 
Loans requir ing repayment and not exempt under T i t l e  22, Section 50533, a r e  
considered property in the  month of r ece ip t  r a t h e r  than income ( T i t l e  22, 
Section 50483). The purpose of t h i s  sec t ion  is t o  provide procedures f o r  
determining i f  a loan requi res  repayment. The following loans a r e  t o  be 
considered property: 

1. ~ o m m e r c i a l ' ~ o a n s  - 
Commercial loans a r e  usually negotiated betveen two o r  more individ-  
uals, o r  between indiv iduals  and f i n a n c i a l  i n s t i t u t i o n s  such as banks 
o r  f inance companies, and involve..-formal ~ c o n t r ~ .  Such .formal 
con t rac t s  usually speci fy  the  borrover's promise t o  pay'a designated 
sum of money at a speci f ied  time upon demand. 

If only a port ion of the loan must be repaid,  a s  may be the  case with  
c e r t a i n  nonexempt student  loans, only t h e  port ion that must be repaid  
i s  considered property i n  the month of r ece ip t .  The remaining portion 
should be considered as income and apportioned i n  accordance v i t h  
Section 50517. 

2. P e ~ s o n a l  Loans - I 

Personal loans are negotiated between pr ivate  p a r t i e s  and a r e  o f t e n  
informal. They may involve o r a l  o r  wr i t t en  agreements. 

To be considered property f o r  Medi-Cal purposes, a petsondl loan must 
be based on an agreement (whether wr i t t en  o r  oral) which contains t h e  
f ol loving components: 

a. The borrower's acknovledgment of an  obl iga t ion  to repay (with of 
without i n t e r e s t )  

b. Either:  

(1) A t imetable and plan f o r  repayment (e-g., the borrower p laas  
t o  repay the loan when he/she receives fu tu re  income) 

(2) The barrover's express i n t e n t  t o  repay t he  loan by pledging 
real o r  personal property o r  anticipated income as co l l a t -  
eral (e.g., the  loan w i l l  be repaid as soon as memploymenr 
insurance begins o r  employment begins) . 

________L___-_____---_------------------------------ 
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c .  I n  the case of o r a l  loans, a statement mus t  be obtained from the 
borrover and the lender which documents tha t  the  conditions 
l i s t e d  above existed a t  the  time the loan occurred. 

Home - Equity Conversion (HEC) Plans -- 
HEC plans a l l ov  homeowners age 65 and over t o  convert the equity in  
t h e i r  homes in to  cash without being forced t o  leave the home. This 
enables  e lder ly  homeowners t o  increase t h e i r  available monthly cash. 
Since these plans a r e  loans requiring repayment, t he  proceeds a r e  t o  
be  considered property. 

Some HEC plans may provide that pa r t . o f  the purchase p r i ce  of the  home 
b e  used t o  purchase an annuity payable t o  the homeowner f o r  l i f e .  The 
payrhents from these s h a l l  be considered unearned income pursuant t o  
Sect ion 50507. 

The Department an t ic ipa tes  an infrequent use of these plans by e lder ly  
homeowners because the proceeds a r e  counted a s  resources f o r  Medi-Cal 
e l i g i b i l i t y  purposes. 

A summary of the most prevalent EEC plans is provided belov. Hovever, 
t h e r e  a r e  endless var ia t ions  of these plans, and each plan should be 
examined on an individual basis ,  A copy of an individual 's  EEC plan 
s h a l l  be contained in the  f i l e .  

I a. Reverse Annuity Mortzaze (R8H) 

RAM HEC plans all& a homeowner t o  borrov, through a formal 
mortgage contract, 60 t o  80 percent of the  appraised value of 
t h e  home equity f o r  a specif ied period of time: The homeowner 
receives  funds per iodical ly  f o r  the duration of the lending 
period. A t  the  end of the  lending period, the loan must be 
. repaid . 

I b. Deferred Payment -- Loan (DPL) 

I The D K  is similar t o  a RAM but d i f f e r s  i n  the following ways: 

(I) Rather than being used as a supplemental monthly incame, the  
proceeds from the DPL are used fo r  some spec i f i c  purpose, 
such as payment of real e s t a t e  taxes, home repa i r s ,  or lrrajor 
personal expenses. 
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( 2 )  The DPL i s  received from the lender in one lump sum ra the r  
than i n  periodic payments. 

(3) The DPL is secured by placing a l i e n  on the  property, which 
must be s a t i s f i e d  f o r  s a l e  of the  property. 

( 4 )  The amount of the  loan may be recovered from the  e s t a t e  upon 
the  death of the  homeovner. 

c. Sale-Leaseback 

Sale-leaseback is an arrangement vhere an fnvestor (buyer) purchases 
t h e  home from an e lde r ly  person ( s e l l e r )  and as part of the  sales 
agreement, leases the  home back t o  the  seller. The l ease  allows 
t h e  s e l l e r  t o  l i v e  in the  home e i t h e r  f o r  l i f e  o r  u n t i l  a speci f ied  
time. 

The buyer usual ly  pays the  seller a dovn payment and monthly 
ins ta l lments  on an interest-bearing promissory note. The interest 
on the  note is considered unearned income in the month of receipt .  
I f  the  note  can be sold ,  it shall be counted as a resource under 
, T i t l e  22, California Administrative Code, Section 50441. The 
buyer is responsible f o r  payment of real e s t a t e  taxes, major 
maintenance cos t s ,  and casualty insurance. The value of these 
in-kind items is not  in-kind support and maintenance t o  the  
seller vho is paying rent .  

The seller pays the  buyer ren t .  I f  t h e  payments on the  note are 
greater  than t h e  r e n t a l  f ee ,  t h e  d i f ference  minus the interest 
port ion of the  monthly payment vill be treated as cash on hand 
under Section 50451 and included in t h e  property reserve (i ,e. ,  
monthly note payment.minus rent  minus i n t e r e s t  por t ion  of monthly 
note payment equals cash on hand) . 

d. Time Sale  -- 
In a Time Sa le  HEC Plan, an  e lde r ly  homeovner contrac ts  t o  sell 
h i s /he r  home a t  death, In the meantime, he/she retains t i t l e  and 
the  r i g h t  of continued residence in t h e  home, In  e f f e c t ,  under 
t h i s  arrangement, t h e  homeowner retains a l i f e  estate. 

The buyer usual ly  agrees  t o  pay property insurance, property 
taxes ,  and c e r t a i n  umintenance and repai r  cos t ,  p lus  a monthly 
cash amount t o  the  homeowner during his /her  l i fe t ime.  These 
proceeds s h a l l  be considered property conversion whether paid in 
cash or in kind. 
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9E - PU3LIC LAW PAYMENTS 
PROPERTY EXEHPTIONS 

This sec t ion contains information and procedures regarding p a p e n t s  which 
a r e  received by Medi-Gal-only appl icants  o r  benef ic iar ies  pursuant t o  
public laws. Unless o the rv i se  specif ied,  t h e  public l a w  payments fa t h i s  
sec t ion are not considered as a resource f o r  purposes of determining e l ig i -  
b i l i t y .  The majority of these  payments a r e  made t o  low income persons o r  
famil ies  f o r  a s p e c i f i c  purpose, and a r e  therefore  not avai lable  fo r  current  
medical needs. 1 

1. PL 94-385 and PL 97-35 -- Home Energy h s i s t a n c e  

PL 94-385 provides f o r  a Low Income Weatherization Assistance Program 
(LTWAP) through the Department of Energy. PI, 97-35 provides f o r  a 
Low Income Energy Assistance Program (LIEAP) through the  Department 
of Bealth and Human Services.  LIEAP is composed of the Energy C r i s i s  
Intervention Program (ECIP) and the  Home Energy Assistance Program 
(HEAP) 

These programs provide payments e i t h e r  t o  the  rec ip ient  or  t o  vendors 
on behalf of the  r e c i p i e n t  for  the  purpose of home energy ass is tance  
(e.g., heating,  cooling, veather iza t ion,  blankets, storm doors, e tc . ) .  
These payments s h a l l  not be considered income or  resources. 

2. PL 95-171 - Disaster Assistance 1 
F'L 95-171 provides f o r  t h e  exemption of any ass is tance  in cash or  in 
kind furnished under f e d e r a l  s t a t u t e  spec i f i ca l ly  i n  conjunction v i t h  
a p res iden t i a l ly  declared d i sas te r .  Disaster ass is tance  received in 
cash is exempt f o r  a period of n ine  months from the  date the assis- 
tance is  o r i g i n a l l y  received. The cash ass is tance  resource exemption 
may be extended f o r  good cause f o r  reasonable periods, not  t o  exceed 
an addi t ional  n ine  months, where circumstances beyond the individual 's  
control  prevented t h e  use  of the  cash vithin the initial nine-month 
period. This may occur in  cases where property is damaged or destroyed, 
and repai r  o r  replacement cannot be accomplished v i th in  the i n i t i a l  
nine-month period, m i m e  such retained ass is tance  is converted t o  
another form, its exemption under PL 95-171 ends and t h a t  resource 
must be evaluated in accordance v i t h  Medi-Cal regulations. 

Any i n t e r e s t  payments r esu l t ing  from the re tent ion of d i sas te r  funds 
a r e  a l so  exempt. Individuals  should be advised t o  retain these funds 
i n  a separa te  account, r a t h e r  than commingling them v i t h  other resources, 
s o  the  i n t e r e s t  t h a t  accrues can be readi ly  . ident i f ied  and exempted. 

-__------------------------------------------------- 
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MEDI-CAL ELIGl8lLtTY MANUAL _____--_-------------------------------------------- 

3. PL 96-420 - Payments Distributed Under the m i n e  Indian Claims 
Settlement A c t  of 1980 

These are payments to specif ic  tr ibes  or bands of  Indians t o  set t le  
their  claims for ownership of  land fn the State of Maine. Section 9 
(c) of t h i s  Act prohibits the consideration of these payments as 
incame or  resources or their use in any other bas i s  for determining 
e l i g i b i l i t y  or share of cost. 

--------------------.---.-------------------------- 
Section 50402 W B L  L m  NO. 94 ( 2 /2  187) 9E-2 
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9F - LONG-TERM CARE INSURANCE - MEDI-CAL PROPERTY EXEMPTION 

1. BACKGROUND: 

State legislation was passed in 1990 and federal authorization was received in 1992 for the 
development of the California Partnership for Long-Term Care. 

The California Partnership for Long-Term Care is a five-year statewide demonstration project operated 
within the Department of Health Services (DHS). The program is designed as  a partnership between 
the private and public sectors and was developed with four goals: 

, , 

To educate the public of the facts about long-term care (LTC) mks and costs. 

# To increase LTC insurance sales to middle income Cardomiam who. without insurance, 
become financialiy impoverished by paying the high cost for LTC services. 

# To improve the qualii and availabilii of high-qualii LTC insurance at an affordable price. 

To c o n a n  MedcCai msb by reducing he number of iMiiuals  who aspend-dwm" because 
of LTC expenses. 

DHS has formed a partnership with private insurance conlpanies to make available LTC insurance 
polides or certificates that will potentially reduce federal and state Medicaid costs and provide Medi-Cal 
appr'rcankkeneficiaries a Medi-Cal property exemption equal to the amount of benetits paid under a 
Partnership approved LTC insurance policy. This exemption will be referred to a s  the Medical LTC 
insurance exemption or the LTC insurance exemption. 

The Medi-Cal property exemption for LTC insurance results in exempt 
real and personal property equal to the sum of qualifying insurance 
benefits paid through a Partnenhip approved LTC insurance policy or 
certtrttficate for quaiifying LTC services on behatf of the Medi-Cal 
applicant or beneficiary. 

QuaIifying insurance benems are those paid under a certified LTC insurance policy or certificate for the 
following services: LTC in nursing facilities, home and community based s e ~ c e s .  residential care 
fadfrtV se~ces,  personal care services. and adult day heatth care services. The policies or certificates 
provide LTC coverage for a minimum of one year and a mamum of h e  years. 

Tile 22. California Code of Regulations (CCR). Section 50453.7, 'Long-Term Care Insurance 
Exemption' became effective March 31, 1994. The sale of Partnership approved LTC insurance 
poiides and certificates began July 29,1994. 

SECTION NO.: SO453.7.YIO23, MANUAL LETTrR NO.: 1 g 0 - D ~ E :  2 9F-1 
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Counties have been instructed to implement these procedures no later than September 1. 1994. 
Counties shall continue to flag all cases containing an individual who h a s  a certified LTC insurance 
poiicy or certificate, who is receiving benefits under a Partnership approved LTC insurance poiicy or 
certificate andlor who is entitled to a Mediial LTC insurance exemption pursuant to Section 50453.7. 

3. VERIFICATION: 

To qualify for the MedFCal LTC insurance exemption, the applicant or beneficiary shall provide a 
'Service Summaw from the insurance company. to the county welfare department The 'Sence 
Summary" verifies that the insurance polcy or certificate is Partnership approved and indicates the 
amount of benefits paid under the Partnership approved LTC insurance policy or certilicate. The 
Senrice Summaw shall be on company letterhead with a company seal and shall Iist the insured's: 

J name, 

J date of birth, 

J Social Security number, 

J address, 

J policy number, 

J poficy issuance date, and 

J total amount of quaring benefits that have been paid to date. 

A copy of the "Service Summary" form that may be used by the insurance companies is contained on 
page 9F-11. 

Note: Each Partnership approved LTC insurance poiicy or cert5cate holder will 
receive a MediCal Property bmption Report from the insurance company, 
at least quarterly when payments have been paid out in that quarter. The 
report mill include: 

@ the cumulative amount of benefits paid prior to the current reporting period 
that count towards the Mediial LTC insurance exemption, 

the amount paid during the current reporting period that counts towards the 
Mediial LTC insurance exemption, and 

@ the total cumulative amount paid to date that counts towards the Mediial 
LTC insurance exemption. (This amount is clearly indicated on the "Senrice 
Summary".) 

SECTlON NO.: Soa53.7,58023, MANUAL LEiTER NO.: 1. g 0 D ~ E :  2 9 Ha SF-2 
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4. TREATMENT: 

The M e d i i l  LTC insurance exemption is fimited to insurance policies of companies that have been 
approved by DHS for participation in the Caiifornia Partnership for Long-Term Care. The insurance 
companies that are authorized to sell certified LTC insurance policies and certificates are limited to: 

BANKERSUFEANDCASUALTY 

JOHN HANCOCK MUTUAL LIFE 

CNA INSURANCE 

TlMUFORTlS UFE 

fRANSAMUilCA UFE 

GE CAPITAL ASSURANCE (previously known as AMEX ASSURANCE) . . 
NEW YORK LlFE 

PUBUC EMPLOYEES RETIREMENT SYSTEM (PERS) 

A PROPERTY EXEMPTION: 

The amount paid out by a Partnershipapproved LTC insurance policy or certificate shall be 
used to reduce the countable real and personal property (property resewe) of the M e d i a l  
applicant or benefiaary. Nonexempt real and personal property equal to the amount of 
benefits paid on behalf of the MedFCal applicant or beneficiary shall be exempt. 

The exemption continues for as long as the applicantbenefiaary lives, and regardless of 
whether the person is in LTC. it is aiso exempt for estate recovery purposes in accordance 
wiih Section 50453.7@). 

The LTC insurance exemption shall be entered on the MC 176P - Property Reserve 
Worksheet - Section II - line 11. 

Note: When a benefiaary acquires additional property after establishing 
efigibili for Medical such as the sale of h i - e r  former principal 
residence, inheritance, etc., the amount of additional benefits paid 
under a Partnershiipproved LTC insurance policy must be verified 
again to determine if any of the newiy acquired nonexempt property 
could be exempted. 

SECTION NO.: WS3.7.58023, MANUAL LETTER NO.: ; 8 0 DATE: a 2 9 897 9F3 
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EXAMPLE: 

Husband and wife apply for Medi-Cal for the husband who is m a LTC facility. The couple 
have an exempt principal residence, a savings account of $87.000, other real property with a 
net market value of $100,000 (currently meeting utilization requirements). and stock 
certificates valued at S125.000. The husband owns a P a r t n e ~ h i D - a ~ ~ r ~ d  LfC insurance 
policy and has provided the "Service Summary" which verifies that 5225,000 has been paid 
out under the poky. After applying the LTC insurance exemption the appficant's total net 
nonexempt property is SO. 

Note: The couple receives the benefit of the $225.000 exemption since 
property held m the name of either or both spouses is included when 
dekmrirring mrtial M e c r i l  ergibi1'i for the instihrtionaried spouse 
under the spousal impoverishment provisions. 

CALCULATION 

Savings Account : 

Other Real Property: 
$1 00.000 
- 6.000 (utiiization exemption) 

Stock Certificates: + 9 125.000 

Net Countable Property (subtotal Property Reserve): $306,000 

Less payments from a Partnership-approved 
LTC insurance policy: 

Less Community Spouse Resource Allowance (CSRA 1997): - % 79,020 

Less Property Limit for One: - $ 2,000 

Total Net Nonexempt Property (Total Property Reserve): u 

- 
SECTION NO.: 50453.7.58023, MANUAL E l T E R  NO-: 1 8 0 DATE: gCT 2 9 ~3 9F -4 
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QUESTION 1 : 

Given the previous example. if the wife needs LTC while her husband is still alive (either in 
LTC or at home), would she qualify for Mediial? 

ANSWER: 

State law exemptsthe $225.000 from Medi-Cal e l i i b i i  and recovery. me $25,000 would 
remain exempt property if the wife applies for Mediial during her husband's lifetime. 

When the husband appiied for MedFCal, a CSRA in the amount of $79,020 (1 997 level) was 
allowed. The properly in the CSRA was bansfened into the wife's name. An additional $2,000 
(the property firnit for one) remained in the name of the institutionaf'aed individual. Since the 
wife was anawed a CSRA of %79.020 at the time of her husband's approval for M e d i a l ,  she  
w'uld be required to spend down the CSRA and any separate property she had subsequently 
acquired to bring her nonexempt property to below the $2,000 iimit (property limit for one 
person-) 

f he husband purchases a PartnershiPa~~roved LTC insurance policy worth $225,000 and 
the policy pays out 53225.000. The husband recovers and never applies for Medi-Cat. The 
wife theii enters LTC and applies for Mediial. The couple has the same property as 
described in the example. Can the benefrts paid out under the Partnership-approved LTC 
insurance policy be used to reduce the property iimits for the wife? 

ANSWER: 

Yes. As long as the husband is aiiwe, the couple receives the benefrt of the $225,000 LTC 
insurance exemption since the property of both spouses is used in the Medical eligibility 
determination. 

Note: Once her husband dies and after estate recovery, the LTC insurance 
exemption is eliminated. The $225,000 exemption would no longer exist The wife 
would not be eligible for Media l  until she spent down all of her nonexempt property 
below the $2,000 limit 

QUESTION 3 

Husband and wife apply for Medi-Cal for the husband who is in a LTC facility. The couple have 
an exempt principal residence, a savings account of 587.000, other real property with a net 
market value of 5100,000 (cunentty meeting utilization requirements), and stock certificates 
Valued at $125,000. The husband owns a Partnershi~a~proved LTC insurance policy and 

SECTION NO.: j0453.7,58023, MANUAL LETTER NO.: 1 8 0 DATE: UCT 2 9  W 9F-5 
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has provided the Senrice Summary" which verifies that $225.000 has been paid out under the 
policy. After applying the LTC insurance exemption the applicant's total net nonexempt 
property is SO and the husband is determined eligible for Medi-Cal. Later the husband 
transfen of his interest in the property to his wife as her sole and separate property. White 
the husband remains in LTC, his wife enters LTC and applies for Medi-Cal, Is the wife eligible 
to a Medi-Cat LTC insurance exemption? 

ANSWER: 

The wife now has separate property amounting to S306.000. The husband received benefits 
under the PartneMrp~ertified policy but has no property to apply the exemption against Ail 
of his interest m the property was transferred to his wife as her sole and separate property. The 
$225,000 LTC insurance exemption is allowed only for the indiiual who received services 
under the policy, in this case the husband who has no property. Spousal impoverishment 
proirisions do not apply since there is no community spouse. The wife is in an MedFGal Family 
Budget Unit of one. All of her separate property ($306,000) is countable and compared 
against the $2,000 property iimit for one. 

QUESTION 4 

Can the LTC insurance exemption be allowed even if the indiiual appiying for MediiCal Is 
not in LTC? 

ANSWER: 

Yes. The LTC insurance exemption lasts a s  long a s  the person is ai ie  and is applied 
regardless of whether h&he is in LTC. A person may have had a serious accident or illness 
which required the type of care provided under a certified LTC insurance policy or certificate. 
Hekhe may not have needed to apply for Medi-Cal. A! some point later the individual may 
require acute hospitalization or some other benefit not covered under h i e r  LTC insurance 
and may need to apply for Media l .  In that case, the individual is eligible to receive an LTC 
insurance exemption equal to the amount of benefrh that have been paid out under the 
Partnershipapproved LTC insurance policy or certificate to the date of aripiication for 
Medi-Cal. The individual will have to spend down any additional excess property before 
Medi-Cal e l ig ib i  may be established. 

Note: If an indiiual aquires additional property at some point after the 
initial eligibility determination, the amount of benefits paid to date 
under hkmer Partnershipapproved LTC insurance poiicy should be 
verified to determine if the LTC insurance exemption may be 
increased to exempt all or some of the net market value of the newly 
acquired property. 

SECTION NO.: W . 7 .  !58023, MANUAL LEITER NO.: .I 0 DA'TE: OlX 2 9 1937 9F-6 
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@ €3. PAYMENTS: 

1. PREMIUM PAYMENTS MADE BY THE APPLICANTIBENEFICIARY 

Payments made by the appl~cant or beneficiary for anv LTC insurance policy or 
certificate shall be considered an income deduct~on in accordance with Article 10. (This 
deduction applies to health insurance premiums.) 

2. INSURANCE PAYMENTS MADE UNDER AN LTC INSURANCE POLICY 

Benefit payments under the LTC insurance policy may continue to be made under the 
policy after the individual is deterrn~ned eligible for Medi-Cal. In most cases. these 
payments will be per diem payments. Payments received by the applicant or recipient 
shall be considered income in accordance with Article 10. 

If payments are made under the LTC insurance policy directly to the facility, the county 
shall code the individual on Medi-Cal Eligibility Data System (MEDS) as having Other 
Health Insurance and complete the DHS 6155 form. 

Mote: For share of cost cases when an individual's LTC insurance policy's 

payment is: 

4 less than the private pay rate of the facility, and 

4 hislher share of cost is higher than the Medi-Cal 
payment rate but lower than the private pay rate 
charged by the facility. 

The individual must be informed by the Eligibility Worker 
(EW) that helshe is allowed to make monthly voluntary 
payments of hislher share of cost to the county. 

The county shall: 

4 enter the amount of the voluntary payment on MEDS 
to certify that the share of cost has been met. and 

4 ' foward the voluntary payment to: 

Department of Health Services 
Third Party Liability Branch 
Recover Section - OP 
MS 4720 
P.O. Box 997421 
Sacramento, CA 95899-7421 

SECTION NO.: 50453.7,58023, MANUAL LETTER NO.: 298 DATE: 10/04/05 9F-7 
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Once the county certifies that the share of cost has been 
met, the facility will then bill at the Medi-Cal rate. This 
will protect the applicantlbeneficiary from being charged 

Q 
the private-pay rate by the facility and prevent the need 
to reduce hidher exempt property to pay the provider. 
The applicantlbeneficiary shall provide verification of the 
facility's private-pay rate to the EW. 

C. NOTIFICATION REQUIREMENTS FOR THE COUNTY: 

If the 'Service Summary" form provided by the insurance company: 

El is found to be in error, resulting in the ineligibility of the applicant or 
beneficiary, or 

El the verification provided by the insurance company is found to be in such a 
condition that the County cannot determine whetherthe applicantbeneficiary 
is entitled to an LTC insurance exemption, 

the shall notify DHS so that appropriate action my be taken against the 
insurance company. The notification should be directed to: 

Department of Health Services 
California Partnership For Long-Term Care 
Mail Stop 4100 
P.O. Box 997413 
Sacramento, CA 95899-7413 

5. ESTATE RECOVERY 

A. BACKGROUND 

The DHS. Estate Recovery Unit (ERU), implemented an estate recovery program in 
June 1981. pursuant to Welfare and Institutions Code. Section 14009.5. in which 
claims are filed against the estates of certain deceased Medi-Cal beneficiaries. The 
Derson resoonsible for the administration of the decedent's estate is reauired to notih 
DHS regaiding the death of the Medi-Cal beneficiary. Upon receipt of the notification 
of death. the ERU files a claim against the decedent's estate for the amount of health 
care premiums and services paid for by Medi-Cal, after h e  beneficiary's 5sh birthday. ' 
The recovery amount, however, is limited to the lesser of the claim amount or the 
value of the assets in the decedent's estate. 

The ERU is barred from claiming against: 

rn The estate during the lifetime of the surviving spouse, andlor 

a The proportionate share of the estate passing to a child who is under the age 
of 21, or who is blind, or who is permanently and totally disabled. 

SECTION NO.: 50453.7.58023, MANUAL LETTER NO.: 298 DATE: 10/04/05 9F-8 
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0 
Upon the death of the surviving spouse, the ERU may bill the estate for either the 
amount paid by Medl-Cal for medical assistance to the predeceased spouse or the value 
of the assets received by the surviving spouse, whichever is less. If surviving spouse 
received Medi-Cal benefits, the ERU will also bill the estate for those services. 

B. LONG-TERM CARE INSURANCE EXEMPTION 

The ERU will reduce the amount of the estate assets from which the ERU is able to 
claim against by the sum of qualifying insurance benefils paid through a Partnership- 
approved LTC insurance policy or certificate for qualifying LTC services on behalf ofthe 
deceased Medi-Cal beneficiary. 

.& EXAMPLE: 

Husband and wife apply for Medi-Cal for the husband, who is in a LTC facility. 
The couple have an exempt principle residence, valued at $150.000; a savings 
account of $75.000; other real property. with a net market value of $100,000; and 
stock certificates. valued at $125.000. The husband and wife each own a one- 
half interest in all assets. The husband owns a Partnership-approved LTC 
insurance policy. At the time of application, a service summary was provided 
which verified lhat $225.000 was paid out under the policy. for services received 
by the insured. At the time of his death. Medi-Cal had paid total of $300.000 in 
benefits to the husband. after age 55. 

@ QUESTION 1: 

When the husband dies, what action will the ERU take? 

ANSWER: 

The ERU will not take collection action during the lifetime of the surviving 
spouse. However, when the spouse passes away, the ERU will present a claim, 
in her estate, for the husband's net recoverable assets. At the lime of h ~ s  death. 
the husband's one-half interest in the assets were: 

Principal Residence 8 75,000 
Savings Account 37.500 
Other Real Property 50,000 
Stock Certificates 62.500 
Total Assets for Husband $225.000 
Less Payments from the Partnership 
Approved LTC insurance company $225.000 
Net Recoverable Assets 3!--Q 

SECTION NO.: 50453.7,58023 MANUAL LETTER NO.: 298 DATE: 10/04/05 9F-9 
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The ERU would not enforce a claim against the wife's estate for the husband's Medi- 
Cal usage because $225.000 of the husband's assets were protected by the ~ayments . - 
made from his Partnership-approved LTC insurance policy. 

C. REPORTING RESPONSIBILITIES FOR PERSON HANDLING ESTATE 

Upon the death of lhe Medi-Cal beneficiary, the person handlina the individual's 
w. after notifying DHS. in accordance with Probate Code. Sections 215 and 9202. 
is responsible for providing the amount of qualified benefits paid by the authorized 
insurance company, under the Partnership-approved LTC insurance policy or 
certificale. 

In cases where the county accidentally receives verification which is intended for 
estate recovery purposes, or if a person handling the deceased individual's estate 
inquiries, the verification should be sent to: 

Department of Health Services 
Third Party Liability Branch 
Recovery Section - ER 
MS 4720 
P.O. Box 997425 
Sacramento, CA 95899-7425 
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E m  r n m c d  IY27m 
SAMPLE 'SEXVICE SL%314.RY' (Use the company le::erhud wi:h :he company seal ) 

*Name of Insured *Dare of Binh 

*Social Security Nurr.5~: 

*Add= of Insurd 

*Policy Number *Isme Date 

*Insuranct Company 

~~~~ 'Ihe T o d  Amount of Benefits Paid for 
Long-Term Care Services Countabie toward the Medi-CaI 

- Propeny Exemprim 

TO the bed: rtris provides you with a total amount of insurance payments tbat 
c o ~ t  towards the Mcdi-U Prop- Exemption to be appIied in deramining digibility 
for the State of California's Medicaid (hfedi-Cai) p r o m  Please exmine this summary 
and carcfUy cornpan your c u m n t  asset total with the amount If the amount of your 
Mcdi-CaI Property Exemption is dose to the amount of rhe you currtntty have, ycux 
m y  be dgibie for the Medi-Cd program It is your rrsponsiiiky to make application to 
the Counry (usudy the D e p m e n t  of S o d  Services) for such efigiibiliry. At the time of 
your applicatioq a dnerminarion wJ1 be made whuher and when you are digi'ble. (PItmt 
nore: You may hcve asst& in addia'ion to rhc hpcr& +tion iincd a h ,  rhor me 
trmrptedfiom the & t m n ~ o n  of Mcdi-Cof cligibiljv.) . 

The amount of your Medi-Cal P r o m  Exemption wilI also be aempt h r n  any recovay 
that the Medi-W pro- may seek from your estate. 

To the County: This summary vuifies that the amount indicated with the label 'SERVICE 
SLRvMARY' was paid by (company name) fbr long-tenn care K N i ~ t s  a~ d&ed in 
Catiffonria Code of Regukuions, Tide 22, section 58023 on behalf of tht pvson whose 
name appears as the 'Name of fnaned' tboue. As d i e d  in An Countv Weifh* 
prceton mtr. N o  9dt6:this amount is exempt b m  the daambatitian of M c d X d  
eligibility (Cdifomia Code of Rquhtions, Title &on 50453.7). If arch penon is 
found eligible fbr Medi-Cai by applying the Medi-CaI Propeq Exemption m u m  
repond m this summary and after receiving Mtdi-Cal services is found to be mdigiiie 
solely by -on af erron in this summary, the Department of Hcaith Services may recover 
5om (company m e )  the amount of KNice paymnts as provided in Caiifornia Code of 
R-oris. Title 2.2, section 58082(e). 

mame and Title) 

[Durribuuon] 1 Copy - Insurd: I Copy - the c.4 P:mershzp for Long-Tcm! Clre 
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9G - DEEDS OF TRUST, HORTGAGES, AND 
OTHER PROMISSORY NOTES 

This section provides procedures t o  determine Medi-Cal e l ig ib i l i t y  in cases 
involving notes secured by deeds of t r u s t ,  mortgages, and other promissory 
notes. 

Ti t le  22, California Administrative Code (CAC), Section 50641, was 
f i l ed  on' Hay 6, 1981 t o  implement and make specific Welfare and 
Inst i tut ions Code, Section 14006. This s t a tu t e  or regulation m ~ b t  

be cited on Notices of Action denying or  discontinuing pets- due t o  
deeds of t rus t ,  mortgages, and other promissory nates (see T i t l e  22, - 
CAC, Section 50179 (c) (3)). 

2. Treatment of Mortgages, Deeds of Trust, and Other Romissorp Notes - 
a. Hortgages, notes secured by deeds of t rust ,  and other promissory 

notes d i c h  can be sold o r  discounted sha l l  be included in the 
property resene ,  except as specified i n  b. 

b. A mortgage, or  a note secured by a deed of trust, from the sale  
of real property awned by the  applicant or beneficiary shall be 
considered other r e d  property and subject t o  all the conditions 
placed upon other real property in regulations. 

c. The market value of a l l  mortgages and notes shall be the value 
as established i n  (I), unless the applicant or beneficiary chooses 
t o  meet the conditions of ( Z ) ,  and (2) is lover: 

(1) The principal amount remaining on the note. 

(2) The appraised value obtained by the applicant or  beneficiary 
from a party qualified t o  appraise such items. Parties 
qualified t o  appraise such items include, but a re  not limited 
t o ,  any of the following: 

(a) Banks. 

(b) Savings and loan associations. 

(c) Credit unions. 

(d) Licensed loan or  mortgage brokers. 

_____-_-__-_-___-__--------------------------------- 
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d. Proceeds from mortgages and notes shall be considered as follows: 

(I) The pr inc ipa l  portion of the payment s h a l l  be treated a s  
property. 

(2) The i n t e r e s t  portion of the payment s h a l l  be unearned income 
and s h a l l  be included in determining the share of cost. 

3. Appraisals of Mortgages and Notes 

As Section '50441 (c) indicates,  the  county shall consider the principal  
amount remaining on t h e  note as t h e  market value d e s s  the applicant 
o r  beneficiary p r w i d e s  : 

. Alower appraised value from a party qualified t o a p p r a i s e  such 
items (e.g., a person employed as  an appraiser  f o r  a loan com- 
pany, b&, o r  insurance company). 

The client shall submit an appra i sa l  t o  the county. In general, an 
appra i sa l  is a wr i t t en  and tmbiased estimate or opinion of the value 
of the  note based an factual data. Such da ta  may include: the terms 
of the instrument, the  location of the property used t o  secure the 
note,  the current  unpaid balance on the note, and other relevant 
factors .  

A single statement by the appraiser tha t  "a reasonable person would 
no t  buy this note'' o r  "this note is not readily salable in the open 
marketn is not  an acceptable appraisal  value. Bowever, i f  a f t e r  a 
minrmrrm of three attempts, documented by v r i t t e n  statements from the 
appraisers  as descrfbed above, an applicant or beneficiary cannot 
ob ta in  an appraised value, the individual shall have demonstrated a 
good faith e f f o r t  to obtain the appraisal. In this case the note 
shall be considered t o  have a atrrent market value of $0. Income from 
t h e  note shall be t rea ted  as provided in Section 50441 (d). 

A t  each annual redetermination the county shall consider the  principal  
amount remaining on the note as the market value unless the applicant 
o r  beneficiary p rwides  an appraisal  of the note's a t r r en t  market 
value or three  letters from appraisers stating t h a t  the  note has no 
value as outl ined above. 

------------.------------------------.------------- 
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99 -- ?RIXCI?AL RESIDENCE 

DEFINITIONS 

1. A p p e r t a i n s  

2.  Bona Fide E f f o r t  to  S e l l  

3 .  County L e v e l  Review 

4 .  D e p e n d e n t  R e l a t i v e  

5 ,  Legal O b s t a c l e s  

6 .  Qualified R e d l  Estate Appraiser 

COUNTY LEVEL m M  

PRINCIPAL RESIDENCE- CEtABT 

91 - REDUCTION Of EXCESS PBOPERTX 

9J -- P R O P E R .  EELD IN TRUST 

9K -- BURIAL PLOTS, VAULTS, AND CRYPTS 
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9H - PRINCIPAL RESIDENCE 

Procedures and guidelines prwided in t h i s  section are t o  be followed for  
Medi-Cal e l i g i b i l i t y  determinations involving r ea l  or  personal property in 
which an applicant/beneficiary has an ownership interest. 

A determination must be made i f  the  property i n  which the  applicant! 
beneficiary has ownership i n t e r e s t  can be exempt as the  principal  
residence per Section 50425. An werv iev  of these regulations fo r  quick 
reference is included on the  last page of t h i s  section.  The determination 
is made by the  county worker based on information prwided by the bene 
ficiary, or  the beneficiary's representative,  on t he  XC 210. This form 
must be completed by all new applicants and a t  all e l i g i b i l i t y  redeter- 
minations for  continuing cases. 

I f  based upon the  MC 210 t he  county determines that t h e  fomer  home mast 
be l i s t ed  for sa l e ,  the  applicant/benef i c i a ry  must be informed of the r igh t  
to: 

1. A county l e v e l  reviev as described l a t e r  in this section regarding the 
requirement t o  list for s a l e  the pr incipal  residence and/or a s t a t e  
hearing i f  he/she is in long-term care (LTC) (MC 239W), or  

2. A s t a t e  hearing i f  hejshe is not in LTC (MC 239X). 

If required, complete all forms necessary t o  provide t he  S ta te  with infor- 
mation for  placing a lien on the property, including a copy of the  deed. 
(DHS 7014) 

Inform the  S t a t e  of any and a l l  changes i n  the property s ta tus  a f t e r  sub- 
mitting the  initial l i en  information. (DIE 7013) 

--.--------------o.------------------------ow------- 
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I DEFINITIONS 

These de f in i t i ons  a r e  used in determining the treatment of property a s  a 
p r inc ipa l  residence. 

I 1. APPERTAINS (MM 50425 (a)) 

"bppettaias" means any property or  s t ruc ture  which is connected t o  and 
vas/is intended t o  be used as a pexmanent par t  of the property. This 
includes,  but is  not  limited to: 

I a. Acreage which cons t i tu tes  a farm or ranch, o r  

b. Separately assessed parcels used as a whole, o r  

. c.  An e n t i r e  parcel o r  separate ly  assessed parcels purchased or  used 
as a &ole separated by, but n o t  limited to ,  any of the  following: 

I (1) Easements or r i gh t s  of way. 

(2) Water courses. 

(3) S t r ee t s ,  highways, and freeways. 

BOWL FIDE EFFORT TO SELL 50425 (c) -- -- 
A bona f i d e  e f f o r t  t o  sell means that the  prpperty is l i s t e d  f o r  s a l e  
wi th  a licensed real es t a t e  broker fo r  its f a i r  market value established 
by a qua l i f i ed  real e s t a t e  appraiser ,  a good f a i t h  e f fo r t  is being 
made t o  sell the property, o f f e r s  a t  f a i r  market value are accepted, 
and t h e  appl icant  o r  beneficiary has  supplied proof of compliance with 
these  conditions t o  the cowty.  This proof v i l l  be reviewed on a 
quar te r ly  basis. 

I 3. COUNTP LEVEL REVIEW (HM 50428) - 
A benef ic iary requested review of the  circumstances of t he  case pr io r  
t o  listing property f o r  s a l e  o r  t he  recording of a lien. The reviev 
m u s t  be requested within 30 days of the receipt  of the Notice t o  L i s t  
f o r  Sale  -- Persons in LTC. (KC 239W) 

The son, daughter, grandspn, granddaughter, stepson, stepdaughter, 
in-lavs, mother, fa ther ,  stepmother, s tepfather ,  half -s is ter ,  half- 
brother ,  grandmother, grandfather, aunt, uncle, s i s t e r ,  brother,  s t e p  
bro ther ,  s t e p s i s t e r ,  niece,  or nephew of the applicant/beneficiary who 

-------------------------------------------------- 
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depends on the applicant/beneficiary fo r  assistance. B e  bas is  of the 
dependency must be documented by obtaining the applicantts/beneficiary's 
v r i r t e n  statement of dependency. Dependency may be of any type (e.g., 
medical, f inanc ia l ,  emotional). Accept the v r i t t e n  a l l ega t ion  of 
dependency unless there  is reason t o  question it. However, no v r i t t e n  
statement is required  en the r e l a t i v e  residing in the home is a 
blind or  disabled adu l t  child,  This f a c t  need only be documented in 
t h e  case record. 

5. LEGAL OBSTACLES ( E M  50425 (c) (6)) - 
Legal obs tac les  may include: 

a. An incompetent applicaut/beneficiary who does no t  have a legal 
guardian, o r  

b. Other persons l i s t e d  on the  t i t l e  t o  the property who refuse t o  
sell, including a spouse from whom the beneficiary is separated. 

The applicant/beneficiary must submit statements from the other parties 
t h a t  they re fuse  t o  cooperate. If the other parties refuse t o  provide 
statements, exaqles of acceptable evidence are: 

a. Statement from a r e a l t o r ,  or 

b. Svorn statement of applicantjbeneficiary,  o r  

c . Copies of r e g i s  tered/certif ied letters sent from the applicant  / 
benef ic iary  t o  o ther  party(ies)  requesting reduction 3n price,  
etc. 

6. QUALIFIED -- REAL ESTATE APPRAISER (HPI 504 12 (a) (3) ) 

A qua l i f i ed  real e s t a t e  appraiser  is a person employed as a real- 
estate appraiser  f o r  a real e s t a t e  company, a bank, a t i t le  company, 
o r  an appra i sa l  company, 
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I COUNTY LEVEL REVIEW (&PI 50428) 

The applicant/beneficiary in LTC may request a county leve l  review of the 
circumstances .surrounding the s i tua t ion  where it is determined necessary 
t o  require that  the property be l i s t e d  for  sale, 

1. The applicant/beneficiary must request the review v i th in  30 days of 

I the  date  of receiving the L i s t  Property fo r  Sale - Persons i n  LTC 
(MC 239W) notice. 

1 
@OTE: - I f  an applicant requests such review, e l i g i b f i i t y  may nor be 
apprwed u n t i l  a f t e r  the r w i e v  and, then, only i f  the applicant 
complies v i t h  the r w i e v  decision and is otherwise el igible , )  

I 2. The county level  reviev must be conducted by the e l i g i b i l i t y  worker 
assigned t o  the case and a written decision must be issued. 

3. The county must review the case and reach a d.ecision pr ior  t o  the 
scheduled date f o r  a s t a t e  hearing, i f  any, on the matter, but no 
l a t e r  than 30 days from the date of request fo r  the county reviev. 

4, The r e i e v  sha l l  be of documents submitted to  the county by the 
applicant/beneficiary or  his lher  representative. The beneficiary or 
h i d h e r  authorized representative may request t o  be present, bu t  may 
not  be required t o  appear a t  the review. 

5.  The documents t o  be revieved m y  consist  of wri t ten declarations, 
letters, files, o r  any type of written documents relevant t o  the 
issues specified belov: 

a, Whether or not the applicant/beneficiary is absent from the 
property but intends t o  return t o  the principal residence t o  
l ive .  

b. kip statutory or regulatory exemptions which would a l l=  the 
applicantfbeneficiary t o  remain or  become e l i g i b l e  for  Medi-Cal 
benefits vithout l i s t i n g  his/her property f o r  s a l e  (e.g,, a 
dependent re la t ive  l i v e s  on the property). 

c.  Anp reasons vhy the applicantlbeneficiary is unable t o  comply 
v i t h  the requirement t o  list the property fo r  s a l e  (egg., the 
beneficiary is incompetent and there is no l ega l  coniervator or 
guardian). 
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6 .  Send the Notice of Action -- Result of County R w i e w  (MC 2392) t o  
the applicant / b e z f  iciary immediately upon campletion of the county 
level  review. 

NOTE: If the county l eve l  r w i w  decision is favorable t o  the applicant/ - 
beneficiary and a s ta te  hearing is pending, the e l i g i b i l i t y  vorker must 
contact the county hearing personnel to obtain a withdrawal from the 
beneficiary . 
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I PRlNClPAL RESIDENCE 1PR) 

I Determination of Status and Lkn Procedures 

I Precondition: The apPlicant/beneficiary has an ownership interen in a principal residence. A principal residence is  
real or personal propew currently or previously used as a home. The principal residence islwas one of the following: 

1. Personal propem (mobile home. nailer. boat, etc.); or 
2 Single famiiy dwelling; or 
3. Singk family dwelling with other propcrty adjoining. with or without other buildings: or 
4. Pm-ons of a multiple unit dwelling; or 
5- Portions of a multiple unit dwelling with other propeny adjoining. with or without other buildings. 

NB-ApplicanttBcneficiary 
PR- Principal Residence 

FMV-Fair Market Value 
NMV--Ner Market Value 

CONDITION ACnON 

Emire propeny exempt from consideation. 
1 

2. A/B identers LTC or A/B absent from PR for any 
other ftbson and one or more of the foliowing con- 
tinue to reside in PR : 
a. SPO- 
b CWd under 21. 
c DeOcndvlt relat-nre. 
d Sister, brothcr, or adult child in PR and has 

continuously iiw?d in PR for one year prior 
t o  dae N B  m t d  LTC. 

e F a a y  of the A/B fives in the PR and are in 
same M f B U  or their imome is used in 

 in and lien requirements do not apply. 

I 3. A/B in/enten LTC and intends to rerum t o  the 
PR in the future. 

4. AIB a h s m  from PR for any rroron and inends to 
rtrurn to PR (Vacation. board and 'care. staying 
with relatives 1. 

6. AIB atsent from PR for any mxonntngth of time. Emire property exempt from contidcration if the N B :  
A/B does not intend t o  return to  PR. none of the a. L i  for  saJe wirC, a ikcmcd broker for fair market 
conditions in 1-5 above apply, and PR cannot I d u e  estabiished by a qUif ied real estate dppraircr; 

Entire propew aempt from consideration if AIB 
provides minen declaration of intent t o  return. 

Entire p r o m  exempt from considtraion if A/B 
provides rvritan Waation of inoern t o  return 

5. A/B absent from PR for any rwsun/kngth of 
time, AIB does not intend t o  mum t o  PR and PR 
cannot be s d d  due t o  legal obstacles, 

readily be converted to cash 

Entire property exempt from consideration i f  A/B 
provides evidence of n t tmpt  to overcome OMS. 
wth as natemems from other ownen of Rfusal t o  l i s t  

/ b. ;%ides -mentation ttm good effort i s  

I 

k i n g  made to dl the propeny; and 
c Ampts offer at FMV: and 
d. Repons all offers to the eligibility worker. If reat 

propeny of if&tit lJtio~iiZ& individual. eligibility 
- worker mun send MC 7014 to Recovery; MC 239 

to N8. 

HANUAL W NO. 9 7  ( 7 / 1 5 / 8 7 )  9H-6 
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91 - REDUCTION OF EXCESS PROPERTY 

As stated on form MC 216, Rights of Persons Requesting Medi-Cal. all Medi-Cal applicants and 
beneficiaries have the right to be told about the rules for reducing excess property during any month, 
including the monlh of application. Reduction of excess property is the process of reducing one's 
nonexempt property to within the properly reserve l~mits by the end of the month so as to qualify for 
benefits (Title 22, California Administrative Code. Sections 50420 and 50427). The eligibilityworker 
should explain this right regardless of whether helshe thinks the applicantlbeneficiary has 
nonexempt property which might exceed the limits and regardless of whether helshe thinks the 
reserve could be brought below the limits by the end of the month. 

The eligiLility worker is also to explain to the applicantlbeneficiary that excess property can be 
reduced by any means other than a transfer of property without adequate consideration. Allowable 
ways of doing this include: 

1. Paying medical bills or other debts. 

2. Using the excess funds to buy. for adequate consideration, an asset which would be exempt 
(clothing, home furnishings, burial trusts, etc.). 

B) 3. Paying for some service or benefit providing the value received equals the amount spent. 

4. A person in long-term care may voluntarily pay an amount in excess of the property limit to 
the Department of Health Services to avoid discontinuance from Medi-Cal. This process is 
described in Procedures Manual. Section 16E-I --Voluntary ~ e p a ~ m e n t  of ~ x c e s i  Property 
Reserves for Persons in Long-Term Care. 

I 
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ARTICLE 9J PROPERTY HELD IN TRUST - DIRECTORY ASSISTANCE 

1. INTRODUCTION TO TRUSTS 

R. GENERAL DEnNmONS 

BENEF ICiARY 
ESTABLISHED 
IRREVOCABLE 
PRINCIPAVCORPUS 
PROPERTY RIGHT 
REVOCABLE 
SIMILAR LEGAL D ~ C E  
TRUST 
TRUSTEE 
TRUSTOR 
TRUST INCOME 

111. VERIFICATION 

A WRITEN TRUSTS 
B. ORAL TRUSTS 

N. EXEMPT INCOME OR PROPERTY HELD IN TRUST 

V. OBRA '93 TRUSTS INCLUDING SLDs AND ANNUITIES, 
ESTABUSHED ON OR AFTER AUGUST 11,1993 

A. BACKGROUND 
B. IMPLEMENTATION 
C. DEFlNmONS SPECIFIC TO OBRA '93 

1. ANNUITANT 
2. ANNUmZED 
3. ANNUITY 
4. ASSETS 
5. PAYMENT 

D. TREATMENT OF ANNUITIES PURCHASED 
ON OR AFTER AUGUST 11,1993 

1. ANNUmES PURCHASED ON OR AUGUST 11,1993 
2. ANNUrrY EXAMPLES 
3. ANALYSIS OF SAMPLE ANNUITY SCHEDULES 
4. "TREATMENT OF'ANNUITIES PURCHASED ON OR AFTER 

AUGUST 1 1,1993 
5. MALES - LIFE EXPECTANCY TABLE 

(OFFICE OF THE ACTUARY OF SSA) 

PAGE 
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6. FEMALES - UFE EXPECTANCY TABLE 
(OFFICE OF THE ACTUARY OF SSA) 

E. OBRA '93 TRUST CHARACTERISTICS 

1. TRUST CHARACTERISTlCS 
2. INCOME OR PROPERlY 
3. OBRA '93 EXCEPTIONS 

F. TO WHOM THESE TRUST PROVISIONS APPLY 

G. INDMDUALS'S ASSETS FORM ONLY PART OF OBRA '93 TRUST 

H. TREATMENT OF OBRA '93 TRUSTS 

1. FEVOCABLE TRUSTS 
2. OBRA '93 : REVOCABLE TRUST TREATMENT CHART 
3. IRREVOCABLE TRUSTS 

a. Irrevocable Trusts- Payments from the trust can be 
made to the indiiual or spouse 

b. Irrevocable Tnrst-Payments from all or some of the 
tnrst cannot be made the individual or spouse 

c. Determination of Available Property 
4. OBRA '93 IRREVOCABLE TRUST TREATMENT CHART 

1. UNDUE HARDSHIP 

J. CONSIDERATION FOR TRANSFER OF ASSETS 

1. DATE OF TRANSFER 
2. UNCOMPENSATED VALUE DETERMINATION 

VI. TRUSTS ESTABLEHED PRIOR TO AUGUST Y 1,1993 

A. BACKGROUND 

B. IMPLEMENTATION 

C. DEFINITIONS SPECIFIC TO SIMILAR LEGAL 
DEVICES AND MEDICAID QUALINING TRUSTS 

1. INDMDUAL 
2. MEDICAID QUALIFYING TRUST (MOT) 
3. SlMllAR LEGAL DEVICE (SLD) 

D. TREATMENT OF AN MQT OR SLD 

1. REVOCABLE MQT OR SLD 
2. MQT WOCABLE TRUST TREATMENT CHART 

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: i4 6 2 DATE= g .PAGE: 9J-2 
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3. IRRWOCABLE MQT OR SU3 
a. PRINCIPAL 
b. INCOME 

4. MQT IRRNOCABLE TRUST TREATMENT CHART 

E. TRANSFERS OF PROPERTYIASSETS CONSIDERATIONS 

1. DATE OF TRANSFER 
2. UNCOMPENSATED VALUE DETERMINATION 

VU. TRUSTS THAT ARE NOT MQTs, SLDs, OR OBRA '93 - 
REGARDLESS OF THE DATE ESTABLISHED 

B. AVAILABILITY AND TREATMENT 

1. RNOCABLE TRUSTS 
2. IRREVOCABLE TRUSTS 

C. TRUSTS ESTABLISHED ON OR AFTER AUGUST 11,1993 
FOR DISABLED INDMDUALS 

1. INDMDUAL TRUST CHARACTERISTlCS 
2. POOLED TRUST CHARACTERISTICS 
3. ADDITION OR AUGMENTATION OF INDMDUAL OR 

POOLED TRUSTS 
4. RECOVERY OF COSTS 

D. INDMDUAL AND POOLED TRUST CHARACTERISTIC TABLE 

E. C W  UTMA TRUSTS 

VIII. OTHER CONSIDERATIONS REGARDING TRUSTS 

A SPECIAL NEEDS LANGUAGE 

1. OVERVlEW 
2. TREATMENT 
3. NOTIFICATION REQUIREMENTS 

B. SNEEDE PROVISIONS 

IX. SAMPLETRUSTS 

A SPECIAL NEEDS TRUST 
B. BLOCKED ACCOUNT 
C. Wlu 
D. REVOCABLE TRUST 

BEC18 W 
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X TREATMENT OF TRUSTS AND ANNUITIES FOR MEDl-CAL 
EUGlBlllTY - TRAINING SUMMARY 

XI. TREATMENT OF TRUSTS - CHART 
XI1. CHARAClERlSnCS OF TRUSTS - CHART 9 J-108 

E C  1 8 s:.; 
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9 J - PROPERTY HELD IN TRUST 

1. INTRODUCTION TO TRUSTS 

This section is intended to clarify Medi-Cal poiicy regarding the establishment of trusts and their effect 
on eligibility (TNe 22, California Code of Regubtions, Section 50489). This &on does not address 
burial trusts. The treatment of burial trusts is contained in TNe 22. California Code of Regulations, 
Section 50479. 

In general, a valid trust includes: 

An intent by a person with a property right to create a trust (trustor). 
A person or enbty appointed to manage the trust (trustee]. 
An individual who will benefit from the trust (trust beneficiaw. 

> An original investment of income, property or property rights (princi~al). 
A valid purpose. 

The trustee holds legal titie while the trust beneficiary holds a beneficial interest in the trust 

The county shall examine the trust d m n t  in order to determine the way in which to treat the trust 
The partiwbr role of the MediCal applicant or MediGal beneficiary as either trustor, trustee, andtor 
trust benefiaary will determine to what extent the trust property is or is not available. 

In accordance with T i e  22, Section 50489, Section 9J divides trusts into three categories: 

"OBRA '93 TRUSTS. INCLUDING SIMILAR LEGAL DEVICES (SLDs) AND ANNUITIES, 
ESTABUSHED ON OR AFTER AUGUST 11,1993 " 

J Established on or after August 11.1993 
J Established with income, property andlor property rights of the individual or spouse 
J Not established by a will 

"MEDICAID QUAURING TRUSTS (MQTs) AND SLDs ESTABLISHED PRIOR TO 
AUGUST 11,1993" 

J Established prior to August 11, 1993 
J Estabtished with income, property andlor property rights of the individual or spouse 
J Individual or  spouse is the beneficiary(ies) of the mst 
J Trustee has  discretjon in distributing funds to, or for the benefit of the beneficiary 
d Not established by a will 

TRUSTS THAT ARE NOT MQTs, SLDs, OR OBRA '93 TRUSTS 
(regardless of the date established) 

SECTION NO.: 50489 et  seq. MANUAL LE7TER NO.: 179 DATE: PAGE: 9J-5 
5- 15-97 
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li. GENERAL DEFINITIONS 

The following words are  used within the context of "trusts". ts".ese definitions are not 
complete legal definitions; they are  only indudeti to assist in reviewing trust documents. 

A "Beneficiarv" - Any individual or  individuals, designated in the trust instrument a s  
benefiting in some way from the trust 

5. "Estabfishes' - A  trust is established on Ute date the trust documents a r e  dated and 
signed. A trust is not considered to be estabiished on the date it is merely amended. 

"Irrevccablen - A trust that cannot, in any way, be revoked or terminated by its own 
terms. A trust may be irrevocable even though it may be modified under the terms 
of the trust The trust may state, for example, that the trustor may at any time during 
hisher fiirne amend any of the terms of the trust agreement by a notarized written 
instrument signed by the trustor and delivered to the trustee. A revocable trust is 
considered to be irrevocable whenever the trustor dies or becomes incompetent and 
Ute trust documents have not provided that the power to revoke the trust be passed 
on to the trustee or another person. The terms of a revocable trust could make the 
trust irrevocable if a triggering event t akes  place, such as entry into long term care. 

D. "Princi~aVComus" - The principal of the trust refers to the: 

original investments of income, property or p r o m  rights placed in the trust 
any subsequent additions of income, property or  property rights into the 
trust, and 

> any income (such as interest and dividends) generated by the income, 
property or property rights placed in the trust for which there are no 
provisions in the trust documents for distribution. 

E. "Pro~erhr riahr - The right of an individual to receive income or property. Any type 
of nght to specific property whether it is personal or real, tangible or intangible. An 
individual is said to have a property right when: 

c/ the individual has been designated or named to receive income or  property 
such as in a wiU, trust or insurance policy, or 

/ when the individual has been awarded income or  property such as in a 
settlement by the courts, or 

/ when the individual contracts for them. 

F. "Revocable" - A  trust which can be revoked or terminated by its own terms. The 
trust prinapal is available property to anyone who can revoke the trust and who can 
use the principal thereafter, whether or not helshe actually does. In determining 
available property held in frust Section 504M (b) -(f) applies except that subsection 
(e) does not apply to annuities purchased on or after August 11, 1993. If a trust is 
revocable, the right to revoke is usually reserved with the trustor. The trust 
beneficiary will not generally have authority to revoke the trust; however if the tmst 
irseff gives the beneficiary access to the property witfrout trustee intervention, then 

I 
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the properly will be considered the trust beneficiary's property. Occasionally a 
trustee will have the legal authority to revoke a trust; however hdshe  might not have 
the legal right to use the property to meet hisfher own needs. In such cases the 
property would be considered ~ n a ~ i l a b l e  to the trustee. 

h p k :  An example of a revocable trust is a Totten trust established with 
the property of the trustortfn~stee. The trustor and trustee a re  the 
same person and helshe deposits hislher own money into a trust 
for the benelit of another person. The tnrstorltrustee of this Totten 
trust h a s  access to the income and property and the authority to 
revoke the trust at any time. An example of a T o m  b w t  would be 
a passbook savings account established with a parent's or 
grandparents own assets, in a trust for child or  a grandchild. 

G. "Similar Leaal Device (SLD)" - Any legal instrument, device or arrangement which 
may not be called a trust under State bw but is similar to a tnrst It involves the 
transfer of income, pmperty or property rights from an individual or entity (transferor) 
to anather individual (transferee) with the intent that the incorne, property or property 
rights a re  held, managed or administered by the individual or eWy for the benefit of 
the transferor or another trust beneficiary. This also includes annuities if purchased 
on or after August 11,1993. 

H. 7- - A  trust is any anangernent in which an individual or entity (trustoQ transfers 
income, property or property rights to a trustee(s) with the intent that the income. 
property or property rights are held, managed, or administered by the trustee(s) for 
the benefit of certain designated individuals (beneficiaries). The trust must be =lid 
under State law and manifested by a valid trust instrument or  agreement A trust 
must mdude a designated trust beneficiary, trustor and bustee. Atthough these rdes 
may be designated to the same individual, at least one other person must be 
designated as a beneficiary upon the death of the original beneficiary. The term 
"trust" also indudes any legal instrument or device similar to a trust Refer to the 
definition of Similar Legal Device. 

I. "Trusteeg - Any individual, individuals, or entity such as an insurance company, bank, 
a trust advisory cormitke, or a person with powers of appointment who manages, 
holds. or  administers a trust for the benefrt of the tntst beneficiary or beneficiaries. 
The person or entity who holds Iegal tiiie and manages the pmperty and income in 
the trust according to the instructions in the tnwt agreement for the benefit of 
another. The bustee of a trust, or SLD, has fiduciary (the duty to act primarily for 
anothefs benefit) responsibilities outlined in the trust to deal with the trust income 
or property in a way that carries out ttte wishes of the tmstor for the benefrt of the 
tnrst beneficiary. 

A trustee has a fiduciary responsibiri to the beneficiaries of the trust to carry out the 
terms of the trust within applicable State taw. If the trustee does not fuliill hislher 
fiduciary responsibilities, heishe could be held liable by the trust beneficiaries. 

J. "Trustor" - An individual with income, property or  property rights who creates and 
whose income, property or property rights fund a trust This person is also mUed the 
settior or  arantor. - 
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K. "Trust Income" - Income generated by the trust such as interest and dividends, or 
payments of income made in the name of the trust, such as annurty payments, etc. . . 
(Payments made in the name of the individual or spouse and then transferred to the 
trust would be considered income of titatindividual and not considered trust income.) 
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A Written Trusts - Obtain the trust documents and any other verification that substantiates 
investments and distributions. Affidavits shall .be dated and signed under the penatty of 
pe jury and shall specify the t e r n  of the  t rust  

B. Oral Trusts - Obtain written affidavits and other verification that substantiates any 
investments and distributions. Affidavits shall be dated and signed under the penalty of 
pe jury and shall spec@ the terms of the oral agreement Affidavits may be obtained from 
the individual or spouse, or any other person wbo knows the  terms of me trust agreement, 
for example: brothers, sisters, stock brokers, ministers, etc. 

c/ Real property cannot be held in an oral trust  I 
c/ When an  oral trust is held in a finanaal institution, determine property availabitii in 

accordance with draft Section 50402 (ACWDL 90-01). If the property is unaveilable 
to the tnrstor in accordance with draft Section 50402 (ACWDL 90-OI), then it shall 
be considered a transferred asset 

c/ Additional documentation may be requested to clarify the terms of a n  oral trust  
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IV. EXEMPT INCOME OR PROPERTY HELD IN TRUST 

Exempt assets, when transferred into a trust, such as the exempt home, remain exempt Placement 
of an  exempt asse t  in a bust  does not change the exempt nature of the a s s e t  

A transfer of property into a n  exempt burial trust shall not be considered a disqualifying transfer. 
Exempt burial tnrsts are  not treated by the rules pertaining to MQTs, OBRA '93 Trusts. SLDs, or other 
trusts. (See Tie 22, Section 50479 for information on the treatment of burial trusts and contracts.) 
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V. OBRA '93 TRUSTS INCLUDING SLDs AND ANNUITIES, ESTABLISHED ON 
OR A F E R  AUGUST 11,1993 

A. BACKGROUND 

Section 1361 1 of the Omnibus Budget Reconciliation Act of 1993 (OBRA '93) amended Section 1917 
of the Social Securrty Act by incorporating new requirements for the treatment of tntsts and annuities. 

B. IMPLEMENTATION 

These procedures shall be effective in accordance with federal law (Section 1917 of the Social 
Security Act) for trusts established on or after August 11, 1993 and for Medi-Cal services received 
on or after October 1,1993. Counties shall implement these procedures no later than March I, 1996, 
at application and redetermination. 

No potential overpayment shall be calculated a s  a resutt of a tnrst established on or after Augusi 1 1, 
1993 to and including February 29,1996 due to the delay in implementation because these trust 
provisions were not implemented during that time. However, when these trusts and annuities a re  
reviewed at application and redetermination, on or after March 1.1996, and they result in an increase 
in the share of cost or ineligibility due to excess resources counties shall issue an adequate IO-day 
notice and take the action prospectnrely. 

C. DEFINITIONS SPECIFIC TO OBRA '93 

1. "Annuitant" - An annuitant means a person who has the right to receive payments from an 
annurty. The annuity shall be annuiteed based upon the iife expectancy of the annuitant. 

2. "Annu+rtiz@ -An annurty shall be considered annuitized when Ute payment schedule results 
in fixed, equal payments to the annuitant on a periodic basis. Payments shail be no less 
freauenttv than monthly over a number of years equal to or less than the annuitant's life 
expectancy as indicated in life expectancy tables provided by the Secretary for the 
Department of Heafth and Human Services. The final annuity payment may be for an amount 
less than the previously fixed annurty payments in order to fully exhaust benefits under the 
annutty. 

~ m c :  An annrnty will be arnsidered annuitized w e n  r n o ~ g h  it may provide a r fX i s0~b le  
cost of living adjustment ( i.e.. of 55% annual increase). 

3. "Annu@" - Annurty is a c o n t a d  to make periodic payments of a fixed or Variable sum paid 
to an annuitant which are payable unconditjonaliy. Annuity payments may continue for a 
bed  period of time or for as long as an annuitant lies. An annuitant purchases an annuity 
with his or  her property or property rights. Annuities shall be established to provide the 
annuitant with payments representing principal and interest which are more than the fair 
market value of the property used to purchase the annuity. Annuities.purchased prior to 
August 11,1993, other periodic payment plans, or annuities that are purchased with property 
rights belonging to someone other than the M e d i i l  appiicantlbeneficiary or spouse shall 
continue to be treated in accordance with Tie 22, Section 50402(e) and Article 10. I 

4. "Assets" - - Income, property and property rights of the individual or spouse, including income 
or property which the individual or spouse is entitled to, but does not receive because of 
circumstances brought about by: 

a. the individual or spouse, 
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b. any person or entity, including a court or administrative body, with legal authority to 
act in ptace of, or on behalf of, the individual or spouse, or 

c. any person or entity, including any court or administrative body, acting at the 
direction or upon the request of the individual or spouse. 

Exampies of actions which would cause income or resources not to be received are: 

c/ Irrevocably waiving pension income, 

d Waiving an inheritance, or 

/ fksigning annuity payments to a third party. 

5. "Pavment" - For purposes of this section, a payment from a trust is any disbursement from 
the trust A payment from the trust income or trust principal to or fur the benefit of the 
individual or spouse is to be considered income of that person in accordance with Article 10. 
A payment may indude, but is not limited to: 

a. liquid or non-liquid disbursement, 

b. payments rrmde to third parties or other entities for the benefit of the individual or 
spouse, or 

c. a disbursement to pay bills, purchase items, or pay for services. 

D. TREATMENT OF ANNUmES PURCHASED ON OR AFER AUGUST 11.1993 

~ w :  if an annuity is mntaw within a - evaiuate me +mst ~ h .  annulty would 
be evaluated as a trust asset 

Annuities may be purchased privately or comrnercialiy. insurance companies may sell annuities once 
they are certified to do so by the insurance Commissioner. 

c/ Annuities are either deferred or immediate: 

Deferred Annuities - Payments are availabte as either a cash lump sum, or fixed 
payments to begin after a period of time specified in the contract 
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d Types of annuities that may be purchased include: 

> Lifetime Annuities - Periodic payments are made over the lifetime of the annurtant 

b Period Certain Annuities - Penodic payments are made for a period of time specifred 
in the contract 

Litime Annuities with Period Certain - Combines the characteristics of both lifetime 
and period certain annuities but guarantees payments over a specified number of 
years. If the annuitant happens to die before the expiration of the period certain the 
remainder of the payments will go to a designated beneficiary. 

Features that an  annuity may contain include: 

> A cash refund -A cash payment is paid to a designated individual upon the death of 
the annuitant if the annuitant dies before receiving payments equal to the purchase 
price of the annurty. 

A death benefit - A portion of the purchase price has been se t  aside by the annuity 
company to fund death benefits of a specified, predetermined amount or specif& 
number of .payments to be paid to a beneficiary upon the death of the annuitant 

Costof-Living Increases - A  portion of the purchase price has been set-aside by the 
annurty company to fund a periodic increase in the amount of the annuity payments. 

Annuities acquired upon the death of the original annuitant, or established by will, periodtc payment 
plans not within the definition of annurty, or established prior to August 11,1993 shall continue to be 
treated in accordance with All County Weffire Directors Letter (ACWDL) 90-01, Section 50402(e) 1 and T& 22, California Code of Regutations (CCR), Artide 10. For example, a periodic payment pian 
resutting from a personal injury settlement pad from municipal funds rather than a commercial annuity 
contract would continue to be treated m accordance with, ACWDL 90-01, Section 50402(e) and T i  1 
22, CCR. Article 10. 

1. ANNUITIES PURCHASED ON OR A F E R  AUGUST 11.4993 

Annuities purchased on or after August 11, 1993, and not subject to treatment under the 
undue hardship provisions (see procedures Section 9 V I ) , shall be treated in accordance 
with this subsection. 

Payments from the annuity shall be considered income in accordance with Artide 10. 

> If payments are deferred a t  any time, the cash surrender value of the annuity shall 
be considered avaiiabie prow*. 

a. PERIOD CERTAIN ANNUmES 

> Once the individual or spouse receives or takes stem to receive ~eriodic 
pavments of ~rincioal and interest, the balanceof the annurty shall be  
considered unavailable. 
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Payments must be scheduled to exhaust any bafance remaining in the 
annuity, at or before the end of the annuitant's fife expectancy, based upon 
the life expectancy tables compiled by the Actuary of the Social Security 
Administration included in this section. To determine whether or not the 
balance of Ute annurty will be exhausted by the end of the annuitants life 
expectancy, refer to the life expectancy tables compiied by the Office of the 
Actuary of the Social Secunly Adminstration, provided in this section. Enter 
the tables with the age  of the annuitant as of the date the annuity was  
purchased or the date the payment plan was established, whichever is the 
most recent. 

If the years of expected lie for the annuitant based on the life expectancy 
tables compiied by the Actuary of the Social Searnty Administration, is 

the years of scheduled payments under the terms of the annurty, and 
if the annuity cannot be restructured, then the payments in excess of the 
annuitant's life expectancy shall be considered a transfer of property for less 
than fair market value that may be a disquaiiiing transfer. (See 'Note" 
below.) 

J Years of expected life is determined by using the age  of the person 
at the time the annuity was purctwsed or the date the payment plan 
was implemented, whichever is the most recent I 

* Any predetermined specified amount or  number of payments s e t  aside for 
any other individual (other than for the sole benefrt of the spouse) shall be 
considered a transfer of that may be a disquaiiing transfer. (See 
"Noteu below.) 

* After payments to the annuitant begin, if payments are tater designated that 
payments are to be made to any other individual (other than for the sole 
benefit of the individual or  spouse), the payments shall be considered a 
transfer of income that may be a disqualifying transfer in the future. (See 
"Note" below.) 

See Transfer of Asset guidelines to de t e fmi i  whether or not a period of meli ibi i i  for nursing facility 
level of care should be calculated. Do not treat transfers of mame until guidelines have been issued 
to d o  so. 

Nou. Whenever an annuity has  not been properiy annuitized, counties advise the I 
. individual that they attempt to have the annuity annuitized in accordance with these 

procedures. When it is necessary to advise an applicant /beneficiary that they must annuitire 
their annurty in accordance with these procedures, provide the appiicantlbeneficiary with the 
annuitant's fife expectancy by entering the Secretary's tabies using the annuitant's current 
age. The bahnce of the annurty shad be considered unavailable once steps have been taken 
to annuitize the annuity in accordance with these procedures until the payment@) are 
received. Counties shall also consider whether the undue hardship provisions apply before 
taking adverse actions. (See procedures Section 9 J V I ) When undue hardship is 
considered and found not to apply, the notice of action for the adverse action shall state that f 
"the undue hardship provisions were considered and found not to apply." 

$%Undue Hardship: Among other undue hardship provisions which may apply there is a n  
undue hardship exception for annuities purchased between August 11, 1993 and 
March 1, 1996 (see procedures Section 9 J V I ) . tf such an  annuity cannot be 
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annuitized to a period equal to or less than the number of years of life expectancy 
on the following S i  expectancy tables established by the Actuary of the Soda1 - 
Secunty Adminisiration, or if a Sietime annuity cannot be annuitired to a payment 
schedule based upon a life expectancy that is equal to or less than the number of 
years reflected on the life expectancy tables established by the Actuary of Ute Social 
Security Administration, then: 

d no period of ineligibility for nursing facii'i level of care shall result, and 

v the annuity shall continue to be treated in accordance with ACWDL 9041. 
draft regulation Section 50402(e). I 

ff s u d  an annuity cannot be restructured then written verification must be obtained from the 
agent or company who issued the annurty or  the individual agent who sold the annuity. 

b. LIFETIME ANNUITIES 

In the case of a lifetime annurty purchased on or after August 11,1993: I 
( 7 ) .  If the contract does not aliow anvone to receive Davments uwn  the death 

of the annuitant and the annuitant is receiving payments: 

The individual or spouse must obtain the specific life expeciancy 
table used by the annurty company to establish his/her specific 
annuity. 

If the years of expected based upon the annuity company's 
tables for that individual or spouse, are equal to or less than the 
number of years m d i  on the tife expectancy tables compiled by 
the Actuary of the Social Secunty Administration for that individual 
or spouse, there is na transfer of property for less than fair market 
value. Count the payments as income, in accordance with Article 
10, and consider the balance to be unavailable. To determine 
whether or not the balance of the annuity will be exhausted by the 
end of the annuitanrs life expectancy, refer to the life expectancy 
tables compiled by the Office of the Actuary of the Social Security 
Administration, provided in this section. Enter the tabies the 
age of the annuitant as of the date the annulty was purchased or  
the date the payment plan was established, whichever is the most 
recent 

) tf the years of expected S i  based on the annuity company's tables 
for the annuitant are greater than the number of years indicated on 
the iife expectancy tables compiled by the Actuary of the Soda1 
Security Adminkb-ation, for the annuitant and if the annuity cannot 
be restructured, or the annuitant chooses not to restructure the 
annulty, there is a transfer of Drooerty for less than fair market value 
that may be a disquariiing transfer. (See "Note" below.) 

) After payments to the annuitant begin. if payments a r e  later 
designated to ariy other individual (other than for the sole benei% of 
the individual or spouse), the payment shall be considered a 
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transfer of income that may be a d i s q w i i n g  transfer in -the future. 
(See "Note" below.) 

See Transfer of Asset guiddines to determine whether or not a period of ineligibiiity for nursing facility 
level of care shoutd be calculated. Do not treat transfers of income until guidelines have been issued 
to do  so. 

% Note: Whenever an annuity has not been properly annuitized counties W advise the 
individual that they must attempt to have the  annuity annuitized in accordance with these 
procedures. When it is necessary to advise an applicant /beneficiary that they must annuitize 
their annuity in accordance with these procedures, provide the applicantbeneficiary with the 
annuitant's l i i  expectancy by entering the Secretary's tables using the annuitant's current 
age. The balance of the annurty shall be considered unavaihble once steps have been 
taken to a n n u b e  the annuity in accordance with these procedures until the payrnent(s) a re  
received. Counties shall also consider whether the undue hardship provisions apply before 
taking adverse actions. (See procedures Section 9 J VI . )  When undue hardship is 
considered and found not to apply the notice of action for the adverse action shall state that 
"the undue hardship provisions were considered and found not to apply." 

W n d u e  Hardship: Among other undue hardship provisions which may appiy there is an  
undue hardship exception for annuities purchased between August 11, 1993 and 
March 1. 1996 (see procedures Section 9 J V I ) .  If such an  annuity cannot be 
annuiiized to a period equal to  o r  less than the number of years of fife expectancy 
on the following life expectancy tables established by the Actuary of the Social 
Secunty Administration, or if a lifetime annuity cannot be annuifized to a payment 
schedule based upon a S i  expectancy that is equal to or c4c. than the number of 
years reflected on the 6fe expectancy tables established by the Actuary of the Social 
Security Administration. then: 

d no period of ineligibilii for nursing facility level of care shall result, and 

d the annuity shall continue to be treated in accordance with ACWDL 90-01, 
draft regulation Section 50402(e). I 

If such an annuity cannot be restructured then written verification must be obtained from the 
agent or company who issued the annuity or the individual agent who sold the annuity. 

(2). if the contract provides that a smxitied number of ~avrnents  or  a s~eciiied 
amount will oo  to someone umn the death of the individual, then the 
annuitant must restructure the annuity's payment schedule. When the 
annuitant takes steps to restructure the annulty, the balance of the annuity I 
shall be considered unavailable. The restructured annuity payment 
schedule must conform with the procedures for annuities purchased on or 
after August 1 1, 1993 as follows: 

> Once the annuitant takes steps to annuitize the annuity in 
amrdance with these procedures the balance of the annurty shall 
be considered unavaiiable until payment(s) a re  received. 

Payments must be scheduled to exhaust any balance remaining in 
the annuity, at or before the end of the annuitant's life expectancy, 
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based upon the t i  expectancy tables compiled by the Actuary of 
the Social Secunty Administration included in this section. To - 
determine whether or not the balance of the annuity will be 
exhausted by the end of the annuitant's life expectancy, refer to the 
life expectancy tables compiled by the Office of the Actuary of the 
Social Security Administration, provided in this section. Enter the 
tables with the a g e  of the annuitant as of the date the annurty was 
purchased or the  date the  payment plan w a s  established, 
whichever is the most recent (See "Note" below.) 

> If the annuity cannot be restructured to one that is based upon a life 
expectancy that is equal to or less than the number of years 
reflected on the fife expectancy table compiled by the  Actuary of the 
Social Security Administration, for that annuitant, consider the 
amount set-aside o r  the spedfkd payments for the beneficiary upon 
the death of the individual or spouse, as proDertv transferred for 
less than fair market value that may be a disqualifying transfer. 
(See "Note" below.) 

> After payments to the annuitant begin, if payments a r e  later 
designated to any ather individual (other than for the sole benetit of 
the spouse), they shall be considered a transfer of income that may 
be a disqualifying transfer in the Mure. (See "Note" below.) 

Note: Whenever a n  annuw has not been property annuitized counties advise the 
individual that they must attempt to have the annutty annuitited in accordance with these 
procedures. When it is necessary t~ advise a n  applicant /beneficiary that they must annuitize 
their annurty in accordance with these procedures, provide the applicantlbeneficiary with the 
annuitant's life expectancy by entering the Secretary's tables using the annuitanf s current 
age. The balance of the annurty shrill be considered unavailable once steps have been taken 
to annuitize the annurty in accordance with these procedures until the payrnent(s) are  
received. Counties shall a h  eons* whether the undue hardship provisions apply before 
taking adverse actions. (See Procedures Section 9 J VI . )  When undue hardship is 
considered and found not to apply the notice of action for the  adverse action shall state that 
"the undue hardship provsions were considered and found not to apply." 

* Undue Hardship: Among other undue hardship provisions which may apply, there is an 
undue hardship excepbon for annuities purchased between August 11, 1993 and 
March 1, 1996 (see procedures Section 9 J V I) . If such a n  annuity cannot be 
annuitized to a period equal to or less than the number of years of life expectancy 
on the following life expectancy tables established by the Actuary of the Social 
S e a ~ r i t y  Administration, or if a lifetime annutty cannot be annuitized to a payment 
schedule based upon a life expectancy that is equal to or less than the number of 
years reRected on the Kfe expectancy tables established by the Actuary of the Soda1 
Security Adrninistrabon, then: 

d no period of ineiigibiirty for nursing facilrty level of care  shall result, and 

d the annuity shall continue to  be treated in accordance with ACWDL 90-01, 
draft regulation Secbon 50402(e). I 

If such an annuty cannot be restructured then written verification must'be obtained from the 
agent or company who issued the annuity o r  the individual agent who sold the annuity. 
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See Transfer of Asset guidelines to determine whether or  not a period of ineiigibibty for nursing facility 
level of care should be calculated. Do not treat transfers of income until guidelines have been issued 
to do so. 

(3). If the contract provides for a beneficiarv upon the death of the individual or 
-use to some unswcified amount: 

* Once the annuitant takes steps to annuitize the annuity in 
accordance with these procedures, the balance of tbe annuity shall 
be considered unavailable until payment@) are  received. I 

* The annuitant must obtain the specific rife expectancy tabb used by 
the annurty company to establish their specific annurty. I 

> If the years of expected tie, based upon the annuity company's 
tables for that annuitant, are eaual to or less than the number of 
years indicated on the life expectancy tables compiled by the 
Actuary ofthe Social Secunty Admin-tion for the annuitant, there 
is gg transfer for less than fair market value. To determine whether 
or not the balance of the annuity will be exhausted by the end of the 
annuitant's iii expectancy, refer to the t i  expectancy tables 
compiled by the Office of the Actuary of the Social Security 
Administration, provided in this section. Enter the tables with the 
age of the annuitant as of the date the annuity was  purchased or 
the date the payment plan was established, whichever is the most 
recent 

> If the years of expected Me based on the annuity company's tabks 
for that annuitant are greater than the number of years indicated on 
the life -cy tables compiied by the Actuary of the Social 
Secunty Administration for the annuitant then: 

c/ The county must advise the individual or spouse that they 
must take steps to restructure the annurty's payment 
schedule to one  that is based upon a life expectancy that 
is equal to o r  less than the number of years reflected on 
the life expectancy tabb compiled by the Actuary of the 
Swal Security A d m i n i n ,  for that individual or spouse. 
When the individual or spouse takes steps to restructure 
the annuity the batance of the annuity shall be considered 
unavaiiable until payment@) are  received. 

d If steps are not taken there is a transfer of ~rooerhl for iess 
than fair market vatue that may be a disqualifying transfer. 
(See "Note" below.) 

After payments to the annuitant begin, if the payments a re  later 
designated to any other individual (other than for the sole benefit of 
the spouse), they shaIl be considered a transfer of income that may 
result in a disqualifying transfer in the future. (See "Note" below.) 
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See Transfer of Asset guidelines to determine whether or not a period of ineligibility for 
nursing facility level of care should be calculated. Do not treat transfers of income until 
guidelines have been issued to do  so. 

Note: Whenever an annuity has not been properly annubed ,  counties &&I advise the I 
individual that they attempt to have the annuty annuitized in accordance with these 
procedures. When it is necessary to advii an applicant beneficiary that they must annuitke 
their annuity in accordance with these procedum, provide the applicantlbeneficiary with the 
annuitant's Me expectancy by entering the Secretary's tables using the annuitant's current 
age. The balance of the annuity shall be considered unavaihbk once steps have been taken 
to annuitize the annuity in accordance with these procedures until the paymenys) are 
received. Counties shall also consider whether the undue hardship provisions apply before 
taking adverse actions. (See procedures 9 J VI . )  When undue hardship is considered and 
found not to apply the notice of action for the adverse action shall state that "the undue 
hardship provisions were considered and found not to apply." 

6- undue Hardship: Among other undue hardship provisions which may apply, there is an 
undue hardship exception for annuitjes purchased between August 11, 1993 and 
March 1, 1996 (see procedures Section 9 J V I ) . If such an annurty cannot be 
annuitized to a period equal to or less than tfie number of years of life expectancy 
on the following life expectancy tables established by the Actuary of the Social 
Security Administration, or  if a lifetime annuity cannot be annuitized to a payment 
schedule based upon a life expecBncy that is equal to or  less than the number of 
years refiected on the life expectancy t a b  es&blshed by the Actuary of the Social 
Security Administration, then: 

J no period of ineligibility for nursing faali level of care shall result and 

J the annuity shall continue to be treated in accordance with ACWDL 9W1, 
draft regulation Section 50402(e). I 

If such an annuity cannot be restructured, then written verification must be obtained from the 
agent or company who issued the annuity or the individual agent who sold the annuity. 

2. ANNUI'W EXAMPLES: 

p I: on Jan- 30, ,996, at ag=,, ~ r -  bier p-ses a ,,OW period 
certain annuity to be paid over the course of 10  years. Fixed, equal, 
monthty payments begin March 1, 1996. 

Discmh: At age  65, Mr. B a k e h  life expectancy is 14-96 years actording to the life 
expectancy taMe for maks compiled by the Actuary of the Social Secunty 
Administration. Since Mr. Bakeh life expectancy figure (14.96 years) 
exceeds the payout period of the annuity (10 years) by 4.96 years and Mr. 
Baker is receiving payments, the balance of the annuity is considered 
unavailable. The payments would be treated as income in accordance with 
Article 10. 
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fi  Example + 2: On March 10, 1996, a t  a g e  65, Mr. Baker purchases a $100.000 period 
certain annuity to be paid over the course of 20 years. Fixed, equal, 
monthly payments a re  to begin April 15, 1996. 

Discussion: Based on the l i i  expectancy table for males, compiled by the Actuary of the 
Social Security Administration, Mr. Baker has a life expectancy of only 
14.96 years. The payout period exceeds Mr. Baker's life expectancy. Mr. 
Baker is unable to restructure the annuity's payment schedule. The  
payments scheduled to occur beyond ~ r . - ~ a k e i s  life expectancy. (20 
payment years - 14.96 life expectancy years = 5.04 years of payments) 
would be considered transferred ~ r o ~ e r l y  that may be a disqualifying 
transfer. (See "Note" below.) 

T o  calculate the amount that was transferred for less than adequate 
consideration, determine the percentage of the original purchase price 
which was transferred to fund those payments that exceed the life 
expectancy on the Secretary's tables. Total the payments within the life 
expectancy, then total the payments beyond the life expectancy. Divide 
each of the two sums by the sum of the toQl payments, this will resutt m the 
percentage of the total payments made within the life expectancy and the 
percentage of the tutal payments r d e  beyond the expectancy. Muttiply 
the original purchase price by the percentage of payments to be paid 
beyond the life expectancy. 

Erampic # 3: Mrs. Baker purchases a $50,000 wried e m i n  annuity on m m b e r  4, 
1996 and makes her daughter the annuitant 

l k m s i o n :  Mrs. Baker's purchase of the $50,000 period certain annudy is considered 
a tmnsfer of oro~ertf to the daughter that may be a disqualiiing transfer. 
(See "Note" below.) 

Emmplc # 4: On June 10.1996. Mrs. Baker purchases a $50,000 lifetjrne annuity witb 5 
years worth of payments designated to go to her daughter uobn the death 
of Mrs. Baker. Mrs. Baker is 79 years d d  and her Iife expedancy, based on 
the rife expectancy tables for females wmpiied by the Social Security 
Admintitration, is 9.67 years. The rife expedancy in the tables used by the 
insurance company to establish thii specific annuity is equal to the life 
expectancy shown on the Social Security Adminisbation tables. Mrs. Baker 
is receiving hed, equal, rnonthty payments. I 

a Di-sim: Since the 5 years worth of payments were sped6ed death ben- when the 
annuity was purchased the total amount of death beneft payments 
designated for the daughter shall be considered transferred ~roDemL that 
may be considered disqualifying. Mrs. Bakefs monthly payments are 
considered income in accordance with Article 10  and the baiance of the 
annuity less the death benefits are considered unavailable. 

Ex-ampk # 5: Mrs. Baker purchases a 950.000 lifetime annuity on April 15, 1996 and 
designates her daughter as the beneficiary upon her death to receive a cash 
refund (an unspecilied amount). Mrs. Baker is 79 years old and her life 
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expectancy, based on the S i  expectancy tables for females compiled by the 
Social Securrty Administration, is 9.67 years. T h e  fife expectancy tables - 
used by the annurty company to establish this specific annulty give Mrs. 
Baker a fife expectancy of 8 years. Mrs. Baker is receiving fixed, equal, 
monthly payments. I 

a D ~ s ~ :  Since the  cash refund (an unspecifed amount) will pay the difference 
between the total amount of the  payments made to Mrs. Baker during her 
Sitime and the S50,000 purchase price to the daughter upon Mrs. Baker's 
d e a a  and the number of years of me company's rife expectancy tables a r e  
less #an those compiled by the Actuary of the Social Secunty 
Administration, the monthly payments a re  considered income in accordance 
with Artide 1 0  and the balance of the annuity is considered unavailable. 

b b p l e  C 6: Mrs. Baker begins receiving payrnents from her properly annuidzed annurty 
but designates her daughter as the annuitant after receiving paymenk for 
1 year. The daughter will receive the remaining four years worth of 
payments from the annuity. 

Dsasion: - 4  y-rs of ,men% All be mmidered transferred income which may 
result in a disqualifying transfer in the future. (See "Note" below.) 

fi  h m p k  C 7: Mrs. Baker begins receiving payments from her properly annuitized annuity 
but designates that her daughter is to receive the 4 years of payments 
remaining for the sole support of Mrs. Baker. 

Di&: There is no period of ineligibilii for nursing facility level of care for Mrs. 
Baker. The payrnents will be considered income in accordance with Article 
10 and the balance o r  the annuity is considered unavailable. I 

h m p k  + 8: Mrs. Baker. age  64. purchases a SM.000 lifetime annulty on March 1. 1996 
with a period certain of 15 years. Her life expectancy based on t h e  life 
expectancy tables complied by the Actuary of the Social Security 
Administration is 19.72 years. The life expectancy tables used by the 
annurty company to establish her specific annuky give Mrs. Baker a life 
expectancy of 18 years. S h e  is receiving fixed, equal, monthly payments. 

Discusion: Since the number of years of both the company's He expectancy table and 
the period certain a r e  less than Mrs. Baker's S i  expectancy according to 
the  life expedancy tabie for females compiled by the Social Security 
A d m i n i t i o n ,  the monthiy payments are  considered income in accordance 
with Article 10 and the  balance of the annuity is considered unavailable. 

% Nmr: Whenever an annuity has  not been properly annuitized, countjes g@J advise the 1 
individual that they attempt to have the annuity annuitized in accordance with these 
procedures. When it is necessary to advise an  applicantbeneficiary that they must annuitize 
their annuky in accordance with these procedures, provide the applicant /beneficiary with the  
annuitanrs life expectancy by entering the Secretary's tables using the annuitants current 
age. The balance of the annuity shall be considered unavailable once steps have been taken 
to annuitize the annurty in accordance WIUI these procedures until the payment(s) a re  
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received. Counties shatl afso consider whether the undue hardship provisions apply before 
taking adverse actions. (See procedures 9 J V I  .) When undue hardship is considered and 
found not to apply the notice of action for the adverse action shall state that "the undue 
hardship provisions were considered and found not to apply." 

Jndue Hardship: Among other undue hardship provisions which may apply, #ere is an  
undue hardship exceptron for annuities purchased between August 11, 1993 and 
March 1, 1996 (see procedures Section 9 J V I ) . If such a n  annulty mnnot be 
annuitized to a period equal to or  iess than the number of years of life expectancy 
on the following fife expectancy tabies established by the Actuafy of the Social 
Security Administration, or if a Sit ime annurty cannot be annuitized to a payment 
schedule based upon a life expectancy that is equal to or Less than the number of 
years reflected on the Sife expectancy tables established by the Actuary of the Sociil 
Security Administmtion, then: 

*/ no  period of ineiigibitii for nursing facifi level of care shall result, 

the annulty shall continue to be ireated in accordance with ACWDL 90-01, 
draft regulation Section 50402(e). I 

If such an annuity mnnot be restructured then written verification must be obtained from the 
agent or company who issued the annuity or  the individual agent who sold the annurty. 

3. ANALYSIS OF SAMPLE ANNUrrY PAYMENT SCHEDULES 

This subsection mdudes sample annuity payment schedules. The payment schedules 
represent some annuities that have been annuitized in accordance with the guidelines of the 
Secretary for the Deparbnent of Health and Human Services, as well as some that are not 

. properfystruchtred. 

Note: Each row ofthe attached sample annuity payment schedules contains the sum of 
the equal monthly payments that would be paid in each year of the annuity. 

When using the Secretary's Life Expectancy Tables in determining whetber an annuity has 
been properly annuitized, enter those tables with the age  of the annuitant as of the date the 
annuity was purchased or the date the payment pian was established, whichever is the most 
recent When it is necessary to advise a Medi-Cal applimnt/beneficiary that they must 
annuitize their annuity in accordance with these procedures, enter the Secretary's tables 
using the individual's current age. 

a. PERIOD CERTAIN ANNUITIES 

(1). Promriv Annuitized Pavrnent Schedules 

The sample payment schedules on the following page represent annuities 
that are to be considered property annuitited. The payment schedules are 
for %-year, period certain annuities. The 15-year guarantee period 
coincided with the S i  expectancy of the annuitant based upon the 
Secretary's tables as of the date the annu-@ was purchased (or tbe date of 
annuih t ion ,  whichever was the most recent). Montfiiy payments are fixed, 
equal and monthly but may refiect reasonable, annual cost-of-liiing 
increases (i-e., less than or equal to 5%). 
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(2). Im~rowdv Structured Pavment Schedules 

The payment schedules on the following page represent period certain 
annuities that have not been property annuitized. They are payment 
scheduies for 20-year period certain annuities. The guarantee period of 20- 
years exceeded the 15-year life expectancy of the annuitant, as determined 
by the Secretary's tables as of the date the annurty was purchased or the 
date the payment plan was established, whichever was mod recent in 
these cases there may be a disqualifying tnnsfer as of the date the annuity 
was purchased (or me date the payment plan was established, whichever 
was most recent). To determine whether or not the transfer is disqualiifying, 
counties must review the transfer of property guidelines contained in 
ACWDL 90-01. 

To determine the amount that was transferred for less than adequate 
consideration, determine the percentage of the original purchase price 
which was transferred to fund the payments that exceeded the life 
expectancy on the Secretary's tables as of the date of purchase or the date 
Ute payment plan was established, whichever was the most recent 

Nu&: Whenever an annuity has not been properly annuked counties shall advise the 
individual that they.must attempt to have the annuity annuitized in accordance with 
these procedures. The bafance of the annuity shall be considered ~ n a ~ i i a b l e  once 
steps have been taken to annuitize the annurty in accordance with these procedures 
until the payment(s) are received. Counties shall also consider whether the undue 
hardship provisions apply before taking any adverse actions. (See procedures 
Section 9 J VI.) When undue hadship is considered and found not to apply the 
notice of action for the adverse action shall state that "the undue hardship provisions 
were considered and found not to apply". 

(A). Level Pavment S a m ~ k  

The sum of the payments within the fife expectancy is $120,363.88. 
The sum of the payments beyond the life expectancy is S40.121.29. 
Dividing each of the two sums by the sum of the total payments 
(S160,485.17) will result in the following, based upon the 
Secretary's tables: 75% of the payments will be made during the 
life expectancy of the annuitant and 25% of the payments will be 
made beyond the life expectancy of the annuitant Multiplying the 
original purchase price (S100,OOO) by 25% will result in the 
percentage of the original purchase price which was transferred to 
fund the payments beyond the annuitant's rife expectancy 
(S100.000 x 25% = $25,000). 

(B). 3% Annual Increase Sam~le 

The sum of the payments within the fife expectancy is $1 16,499.63. 
The sum of the payments beyond the f i  expectancy is $51,810.67. 
Dividing each of the two sums by the sum of the total payments 
($168,310.30) will result in the following, based upon the 
Secretary's tables: 692% of the payments will be made during the 
life expectancy of the annuitant and 30.8% of the payments will be 
made beyond the iiife expectancy of the annuitant Multiptying the 
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original purchase price ($100,000) by 30.8% will result in the 
percentage of the original purchase price which was transferred to 
fund the payments beyond the annuitant's life expectancy 
($100,000 x 30.8% = $30,800.00). 

(C). 5% Annual Increase 

The sum of the payments within the life expectancy is $1 13287.46. 
The sum of the payments beyond the life expectancy is $60,308.80. 
Dividing each of the  two sums by the sum of the total payments 
($173,59626) will resuft in the following, based upon the 
Secretary's tables: 65.3% of the payments will be made during the 
life expectancy of the annuitant and 34.7% of the payments will be 
made beyond the tife expectancy of the annuitant. Multiplying the 
original purchase price ($100,000) by 34.7% will result in the 
percentage ofthe original purchase price which was transferred to 
fund the payments beyond the annuitant's life expectancy 
($100,000 x 34.7% = $34,700.00). 
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When considering whether a annuity has been annuitized in accardance with 
the Secretary's tables, the a p p f i n t  must provide the fife expectancy that the 
company used as of the date the annuity was purchased or the date the payment 
plan was established. The company's fife expectancy for the annuitant is then 
compared to the Iife expectancy for the annuitant based upon the !%cretaryls tables. 
The age to use when entering the Secretary's table is the age of the annuitant as of 
the date the annuity was purchased or the date the payment plan was established. 
whichever is most recent 

The payment sdreduie on the foifawing page represents a I-Mrne annuity. 
The life expec@ncy of the annuitant per the Secretary's tab& cumades 
with the T i  expedmcy of the annuitant based upon the company's tables. 
The purchase of the annuity is cansidered to be for adequate consideration 
and there is no disqualifyrng transfer of property even though payments are 
to be paid regardless of how long the annuitant may actually live. Monthly 
payments are ked,  equal and monthly but may reflect reasonable, annual 
cost-of-living increases (i.e., less than or equal to 5%). 
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l rn~ro~erhr  Structured Pavment Schedules 

The payment schedules on the following page represent lifetime annuities 
that have not been property annuitized. The company's life expectancy for 
the annuitant exceeded me 15-year life expectancy of the annuitant, as 
determined by the Secretary's tables as of the date the annuity was 
purchased or  the date the payment plan was established, whichever was 
most recent In these cases there may be a disqualifying transfer as of the 
date the annuity was purchased (or the date the payment plan was 
established, whichever is most recent). To determine whether or not the 
transfer is disquaiifying, counties must review the transfer of property 
guidelines contained in ACWDL 90-01. 

To determine the amount that was transferred for less than adequate 
consideration. detmniine the percentage of the original purchase price which 
was transferred to fund the payments that may be paid between the 
company's life e x p c b n c y  for the annuitant and the life expectancy in 
accordance with the Secretary's tables. When entering the Secretary's 
tables, use the age of the annuitant as of the date the annuity was 
purchased or the date the payment plan was established, whichever was 
themodrecent 

Nmr: Whenever an annuity has not been properiy annuitized counties shall advise the 
individual that they m u d  attempt to have the annuQ annueitized in accordance with 
these procedures. The balance of the annuity shall be considered unavailable once 
steps have been taken to annuitize the annuity in accordance with these procedures 
until the payrnent(s) a re  received. Counties shall also consider whether the undue 
hardship provisions apply before taking any adverse actions. (See procedures 
Section 9 J V I . )  When undue hardship is considered and found not to apply the 
notice of action )or the adverse action shall state that "tfte undue hardship provisions 
were considered and found not to apply". 

(A). Level Pavrnent S a m ~ l e  

The sum of the payments within the life expectancy based upon #e 
Secretary's table is $120,363.90. The sum of the payments 
between the company's i i  expectancy and the life expectancy 
based upon the Secretary's tables is $24.072.78. Dividing each of 
the two sums by Uie sum of the total payments ($144.436.68) will 
resuft m the following: 83.3% of the payments will be made during 
the S i  expectancy of the annuitant based upon the Secretary's 
tables; and 16.7% of the payments will be made between the two 
S i  apcbncies. Multiplying the origmai purchase price ($100,000) 
by 16.7% will resutt in the percentage of the original purchase price 
which was transferred to fund the payments beyond the annuitant% 
life expectancy ($100,000 x 16.7% = $16.700). 

(6). 3% Annual Increase 

The sum of the payrnents within the life expedancy based upon the 
Secretary's table is 3116,499.62. The sum of the payments 
between the company's life expectancy and the iie expectancy 
based upon the Secretary's tables is $30,163.41. Dividing each of 
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the two sums by the sum of the total payments ($146,663.03) will 
resuft in the following: 79.4% of the payments will be made during 
the life expeciancy of the annuitant based upon the Secretary's 
tables; and 20.6% of the payments will be rnade between the two 
rife expectmcies. Muttiptying the original purchase price ($100,000) 
by 20.6% will resuit m the percentage of the original purchase price 
which was transferred to fund the payments beyond the annuitant's 
rife expectancy ($100,000 x 20.6% = $20,600). I 

(C). 5% Annual Increase 

The sum of the payments within the S i  expedancy based upon the 
Secretary's table is $1 13287.46. The sum of the payments 
between the company's lii expectancy and the tie expectancy 
based upon the Secretary's tables is $34,407.56. Dividing each of 
the two sums  by the sum ofthe total payments ($147,695.02) will 
result in the foliowing: 76.7% of the payments will be made during 
the life expectancy of the annuitant based upan the Secretary's 
tables; and 23.3% of the payments will be rnade between the two 
fife expecBncies. Muttiplymg the orgml purchase price ($1 00,000) 
by 23.3% wili mutt in the percentage of ttte original purchase price 
which was transferred to fund the payments beyond the annuitants 
lie wpectancy (8100,000 x 23.3% = S23.300). 
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c. LlFETfME WlTH PERIOD CERTAIN ANNUITIES 

A lifetime with period certain annuity combines the features of both the lifetime and 
the period certain annuities into one. When considering whether a Sitirne with a 
period certain annuity has been annuithed in accordance with the Secretary's tables, 
the appiicant must provide the iife expectancy that the company used as of the date 
the annurty was purchased or the date the payment plan was established. The 
company's T i  expectancy for the annuitant is then compared to the l i  expectancy 
for the annuitant based upon Ute Seaetary's tables. The guarantee period must also 
be less than or equal to the life expectancy based upon the Secretary's tables. The 
age to use when enlering the Secretary's table is the a g e  of the annuitant as of the 
date the annurty was purchased or the  date the payment plan was established 
whichever is most recent 

(1). Procertv Annuitized Pavment Schedules 

The sample payment schedules on the following page represent annuities 
that are to be considered property annuitized. The payment scheduies are 
for lifetime wifh 15-year, period certain annuities. The 1 &year guarantee 
period AND the company's iife expectancy coincided witti Ute life 1 
expectancy of the annuitant based upon the Secretary's tables as of the 
date the annuity was purchased or the date of annuitimtion, whichever was 
the most recent Monthly payments are  fixed, equal and monthly but may 
reRed reasonable, annual costof-living increases (i.e., less than or equal 
to 5%). 
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(2). I rnoro~r tv  Structured Pavment Schedules 

(A), Companfs Lik Expectancy Exceeds Seaetarfs Life Expectancy - 
Guarantee Period Coincides 

The payment schedules on the following page represent lifetime 
with 15yea r  period certain annuibes that have not been properly 
annuitized. Although the Sie expectancy for tbe individual based 
upon the Secretary's tables and the 15-year guarantee period 
coincide, the company's life expectancy for the annuitant exceeds 
the 15-year life expectancy of the annuitant as determined by the 
Secretary's tables. This is determined as of the date the annuity 
was purchased or the date the payment plan was established, 
whichever was most recent In these cases there may be a 
disqualifying transfer as of the date the annurty was purchased or 
the date  the payment plan was established, whichever is most 
recent To determine whether or not the transfer is disqualifying, 
counties must review the transfer of property guidelines contained 
in ACWDL 90-0 1. 

To determine the amount that was transferred for less than 
adequate consideration, determine the percentage of the original 
purchase price which was transferred to fund the payments that 
may be paid between the company's Fife expectancy for the 
annu'itant and the life expecmq in accordance with the 
Secretary's tables. When entering the Secretary's tabies, use the 
age of the annuitant as of the date the annurty was purchased or 
the date the payment plan was estabiished. whichever was the 
mast recent 

NOTE: Whenever'an annuity has not been properiy annuitized counties shall advise the 
individual thatthey must attempt to have the annurty annu-rtized in accordance with 
these procedures. The balance of the annurty shall be considered unavailable once 
steps have been taken to annuitize the annurty in atxordance with these procedures 
until the payment@) are received. Counties shall also consider whether the undue 
hardship provisions apply before taking any adverse actions. When undue hardship 
is considered and found not to appty the notice of action for the adverse action shall 
state that "the undue hardship pmisions were considered and found not to appty". 

0. Level Pavrnent Samole 

Tt.le sum of the payments within the life expectancy based 
upon the Secretary's tabte is $120,363.90. The sum of the 
payments between the company's life expectancy and the 
life expectancy based upon the Secretary's tables is 
$24,072.78. Dividing each of the two sums by the sum of 
the total payments ($144,436.68) will m u t t  in the following: 
83.3% of the payments will be made during the fife 
expectancy of the annuitant based upon the Secretary's 
tables; and 16.7% of the payments will be made between 
the two Fife expectancies. Muttipiying the original purchase 
price ($100.000) by 16.7% will resuit in the percentage of 
the original purchase price which was  transferred to fund 
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the payments beyond the annuitanls Sife expectancy 
($100,000 x 16.7% = $16,700). 

03. 3% Annual Increase 

The sum of the payments within the life expectancy based 
upon the Secretary's tabie is $1 16,499.a The sum of the 
payments between the company's life expectancy and the 
life expectancy based upon the Secretary's tables is 
$30,163.41. Dividing each of the two sums by the sum of 
the total payments ($146,663.03) wiU mutt m the Wowing: 
79.4% of the payments wiU be made during the life 
expectancy of the annuitant based upon the Secretary's 
tables: and 20.6% of the payments will be made between 
the two Sife expectancies. Muttipiymg the original purchase 
price ($1 00,000) by 20.6% will result in the percentage of 
the original purctiase price which was transferred to fund 
the payments beyond !he annuitants Sife expectancy 
($1 00.000 x 20.6% = $20.600). 

(&I. 5% Annual Increase 

The sum of the payments within the iiie expectancy based 
upon the Seaetary's table is $1 13287.46. The sum of the 
payments between the company's S i  expectancy and the 
S i  expectancy based upon the Secretary's tables is 
$34,407.56. Dividing each of the two sums by the sum of 
the tdal payments ($147,695.02) will result in the follawing: 
76.7% of the payments will be made during the life 
expectancy of the annuitant based upon the Sec?etary's 
tables; and 23.3% of the payments will be made between 
the tm, T i  expectancies. Multiplying the original purchase 
price ($100,000) by 23.3% will result in the percentage of 
the original pu- price which was transferred to fund 
the payments beyond the annuitant's life expectancy 
($1 00,000 x 23.3% = $23,300). 
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(B). Life fipecfancfs Coincide - Guarantee Period Exceeds the Life 
Expectancy 

The payment schedules on the following page represent lifetime 
with 20-year period certain annuities that have not been properiy 
annuitited. Atthough the i i  expectancy for the individual based 
upon the Secretary's tables and the company's life expectancy for 
the annuitant coincide, the 20-year guarantee period exceeds the 
15-year life expectancy of the annuitant as determined by the 
Secretary's tables. This is determined as of the date the annuity 
was purchased or the date the payment plan was established, 
whichever was most recent In these cases there may be a 
disquaiiing transfer as of the date the annuity was purchased or 
the date the payment plan was established, whichever is most 
recent To determine whether or not the transfer is disqualifying, 
counties must review the transfer of property guidelines contained 
in ACWDL 9001.  

To determine the amount that was transferred for less than 
adequate consideration, determine the percentage of tbe original 
purchase price which was bansferred to fund the payments that are 
guaranteed to be paid beyond the i i  expectancy in accordance 
with the Seaetary's tables. When entering the Secretary's tables, 
use  the a g e  of the annuitant as of the date the annurty was 
pufcbased or the date the payment pian was established, 
whichever was the most recent 

Noze: VVhenever an  annuity has not been properiy annu-rtired counties shall advise the individual 
that they must &em# to have the annuity annuitized in accordance with these procedures. 
The balance of the ~ ~ r I u i t y  shall be considered LJna~ifable once steps have been taken to 
annuitize the annuity in accordance with these procedures until the payment@) are received. 
Counties shall also consider whether the undue hardship provisions apply before taking any 
adverse actions. When undue hardship is considered and found not to apply the notice of 
action for the adverse action shall state that %e undue hardship provisions were considered 
and found not to apply". 

0. Level Pavment Samde  

The sum of the payments withim the life expectancy based 
upon the Secretmy's table is $120,363.88. The sum of the 
payments between the t i  expectancy and the end of the 
20-year guarantee period is $40,121.29. Dividing each of 
the two sums by the sum of the total payments 
($160,485.17) will result in the following: 75% of the 
payments will be made during the lib expectancy of the 
annuitant based upon the Secretary's tables; and 25% of 
the payments will be made betvueen the life expectancies 
and the end of the 20-year guarantee period. Multiplying 
the original purchase price ($100,000) by 25% will result in 
the percentage of the original purchase price which was 
transferred to fund tfie payments beyond the annuitant's life 
expectancy (3100,000 x 25% = !25,000). 
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00. 3% Annual increase 

The sum of the payments W m  the life expectancy based 
upon the Seaetary's table is $1 16,499.62. The sum of the 
payments between the life expectancy and the end of the 
2Cbyear guarantee period is $51.81 0.67. Dividing each of 
the two sums by the sum of the total payments 
($168,310.30) will result in the following: 692% of the 
payments will be made during the life expectancy of the 
annuitant based upon the Secretary's tables; and 30.8% of 
the payments will be made between the l i i  expectancy of 
the annuitant and the end of the 20year guarantee period. 
NluMplying the original purchase price ($100,000) by 30.8% 
o ill resuft m the percentage of the original purchase price 
which was transferred to fund the payments beyond the 
annuitants Me -cy ($100.000 x 30.8% = 
$30,800.00). 

(iii). 5% Annual Increase 

The sum of the payments within the Iife expectancy based 
upon the SeaeQvs table is $1 13287.46- The sum of the 
payments between the life expectancy and the end of the 
2O-year guarantee period is $34,740.84. Dividing each of 
the two sums by the sum of the total payments 
($173.59626) will result in the following: 65.3% of the 
payments will be made during the r i  expectancy of the 
annuitant based upon the Secretary's tables; and 34.7% of 
the payments will be made between the life expectancy of 
the annuitant and the end of the 20-year guarantee period. 
Multiplying the o r i g i i  purchase price ($1 00,000) by 34.7% 
will resutt in the percentage of the original purchase price 
which was transfened to fund the payments beyond the 
annuitant's iife expectmcy ($1RO,000 x 34.7% = $34,700). 
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d. ANNUITIES WTH DEFERRED PAYMENTS 

When annuities are  paid out within the life exwctancy 
established by the Secretary's tables but the payments are not 
fixed. equal, monthly payments (or vary because of reasonable cost 
of living increases, i-e., s 5% annually), payments shall be 
considered deferred. The cash surrender value of the annuity is to 
be counted. 

Q Whenever an annuity has not been property annuitized counties shall advise the 
individual that they must attempt to have the annuity annuitized in accordance with 
these procedures. The balance of the annuty shaU be considered unavailabie once 
stgps have been taken to annuitize the annuity in accordance with these procedures 
until the payment($) a re  received. Counties shall also consider whether the undue 
hardship provisions apply before taking any adverse actions. When undue hardship 
is considered and found not to apply the natice of action for the adverse action shall 
state that "the undue hardship provisions were considered and found not to apply". 

@ When payments extend bevond the T i  exmctancy of the annuitant based upon 
the secretary's tables there has been a transfer of assets that may be d i s q u a l i g .  
The transfer issue must be addressed first. Counties must not count the case 
surrender value of the annuity in cases where a period of ineligibili for a 
disqualifying transfer has been assessed. 

To  determine whether or not the annuity has  a cash surrender 
value, look to the policy provisions. If the policy provisions state 
that there is no cash sunender value, then there is nothing to count 
in the property reserve. The payments actually .made, however, 
continue to be considered income in accordance with Article 10. 

e. SAMPLE LANGUAGE WITH A CASH SURRENDER VALUE 

The follawing paragraphs represent sarnpie tanguage of an annuity 
with a possible cash surrender value. In cases where there are 
penalties for surrendering a policy earfy, counties shall count only 
the amount the annuitant would actually receive. 

(1) Sumnder  of Poficv - Except as provided herein, at any 
time prior to the Maturity Date, the Owner may surrender 
this poky for its Cash Value. Such surrender request shall 
be in writing on a form provided by the Company and 
signed by the Owner. This policy shall accompany the 
request form and be surrendered. If this policy shall have 
been previously assigned, any surrender request must be 
approved in writing by the assignee. 

(2) Withdrawal Chame - Any Withdrawal from this policy shall I 
be subject to a Withdrawal Charge, exempt as otherwise 
provided herein. The Withdrawal Charge on this policy 
shall be an amount equal to 8% of such Withdrawal. After 
the policy has been in force 5 years, the Wrthdrawal 
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Charge shall be reduced by 2%. It will be reduced by 2% 
on each policy anniversary thereafter. After the policy has 
been m force 8 years no Wrthdrawal shall be subject to a 
withdrawal Charge. 

(3) Waiver of Wrthdrawal Chame - Beginning one calendar 
month after the Effective Date, up to 1% of the Premium 
rnay be withdrawn each month without a Withdrawal 
Charge. The unused portion of this Waiver of Withdrawal 
Charge provision is accumulative. 

(4) Surrender Chame - The Surrender Charge on this policy 
shall be an amount equal tu 8% of the Acarmutation Value. 
After the poiicy has been m force 5 years, the Surrender 
Charge shall be reduced by 2%. It will be reduced by 2% 
on each policy anniversary thereafter. The Sunender 
Charge shall atso be reduced by any applicable Waiver of 
Withdrawal Charge. After the policy has been in force 8 
years, no surrender shall be subject to a Surrender 
Charge. 

SAMPLE LANGUAGE WITHOUT A CASH SURRENDER VALUE I 
The following paragraphs represent sample language of an annuity 
without a cash sunender value. In these cases there would be no 
amount to count Payments adualfy made are  continued to be 
considered income in accordance with Article 10. 

(1). Pavments - The Payments shown in the Policy Schedule 
will begin on the Annuity Start Date. The Payments a re  
payable to the Annuitant in the manner described on the 
Poiicy Schedule. in no event will less than the Number of 
Payments Certain be made. The Payments will not be 
subject to: 

d Transfer, afteration, dairns of creditors before any 
payment is due; or 

d Encumbrance by creditors, 

Once this Policy is issued you may n o t  

d Change the manner m which Payments are made; 

d Surrender this Policy for the value of any 
remaining guaranteed Payments; or 

d Take any cash withdrawals o r  loans from this 
Policy. 
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9- SAMPLE IMPROPERLY ANNUmZED PAYMENT SCHEDULE I 
REPRESENTING DEFERRED PAYMENTS 

(1) Unreasonable Annual Increases i 

The sample payment schedule on the following page 
represents an improperly annuitized annurty with 25% 
annual cost of riving increases. Unreasonable annual 
increases of this sort tend to push the majonty of the 
payments toward the backenq of the payment phase. In 
these cases, Counties sMI count the cash surrender value 
of the annuity as available property. 

No&: Whenever an  annutty has  not been properly annu.rtited counties shall adv ' i  the individual 
that they must attempt to have the annuity annuitized in actordance witb these procedures. 
The balance of the annuity shall be considered u m i i a b l e  once steps have been taken to 
annuitize the annuity m accordance witb these procedures until the payment@) are  received. 
Counties shall also consider whether the undue hardship provisions appty before taking any 
adverse actions. When undue hardship is considered and found not to apply the notice of 
action for the adverse action shall sWe that "the undue hardship provisions were considered 
and found not to appty". 
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Amount Jnveuted: $1 0 0 ;0 0 0 
Rate of Return: 6.00% ' 

Guarantee Perfod: 15 Years 

I 26% Annual Increase I 
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h. Small Percentaae of Princi~al Plus Interest Each Year 

The sample payment schedule on the following page represents an 
improperly annuitued annuity that pays out only interest with .8% 
of the principal per year. Payment plans of this sort tend to push 
most of the principal of the annuity into a single payment at the end 
of the guarantee period. In mese cases, Counties shall count the 
cash surrender value of me annurty as available properly. 

Note: Whenever: an annuity has not been property annuitized counties shall advise the individual 
that they must attempt to have the annuity annuitized in accordance with these procedures. 
The balance of the annurty shall be considered unavailable'once steps have been &ken to 
annuitize the annuity in accordance with these procedures until the payment@) are received. 
Counties shall also consider whether the undue hardship provisions apply before taking any 
adverse actions. When undue hardship is considered and found not to appty the notice of 
action for the adverse action shall state that "the undue hardship provisions were considered 
and found not to apply". 
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1 interest + .8?? of Prindpuf per year I 

Sum > LE $0.00 
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1. Guarantee Period Extends Beyond the Life Exoectancy I 
The payment schedule on the following page represents a period 
certain annuity that has not been prop@ annuitized. It is a 
payment schedule for a 20-year period certain annuity. The 
guarantee period of 2O-years exceeds the IS-year life expectancy 
of the annuitant, as determined by the Secretary's tables as of the 
date the annuity was purchased or  the date the payment plan was 
established, whichever was most recent In these cases there may 
be a d i u a f i i i  transfer as of the date the annuity was purchased 
or the date the payment plan was estabhihed, whichever was most 
recent To determine whether or  not the transfer is d i u a i i m g ,  
counties must review the transfer of property guidelines contained 
in ACWDL 90-01. 

Even though the annuily also provides for an unreasonable $2% 
annual cost of r i g  increase, the federal law requires that 
payrnerrts beyond the i i i  expectancy of the annuitant are to be 
amsidered potentially disqualifying transferred assets. Counties 
must FIRST rook to the transfer of properly guidelines to determine 
whether or not there has been a disquafiing transfer. If the 
transfer to purchase the annuity was not a disqualifying transfer 
then, in these cases. Counties shall consider the cash surrender 
value of the annuity to be countable property. 

To defermine the amount that was  transferred for less than 
adequate consideration, detemtine the percentage of the original 
purchase price which was transferred to fund the payments which 
exceed the life expectancy in accordance with the Secretary's 
tables as of the date of purchase or the date the payment plan was 
established, whichever was the most recent 

Whenwer an annuity has not been property annuitized counties shall advise the individual 
that they must attempt to have the annuty annuiked in accordance with these procedures. 
The balance of the annuity shall be considered unavailable once steps have been taken to 
annuwe the annuity m accordance with these procedures until the payment&) are received. 
C o w  Wl also consider whether the undue hardship provisions apply before taking any 
adverse actions. When undue hardship is consklered and found not to apply the notice of 
action for the adverse action shall state that "me undue hatdship provis'ins were considered 
and found not to apply". 
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Amount invested: $1 00,000 
Rate of Retom: 6.00% 

G u m b e  Period: 20 Years 

Sum s LE 
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4 

TREATMENT OF ANNUlTlES s3 PURCHASED ON OR AFTER AUGUST 1 1, ,993 

Some other asset. 
Meets definition Treat in accordance 

Count cash surrender value 

Ispaymentperiod Determine if disqdi@hg 
equal to or less than d e r ,  then calculate 
f i f e = P - = Y p e r  
Secretsay's tables? 

Are payments equal 
and monthly [+ reasonable 
COLA (Le, annual Mtil steps are taken. 
increase 5 5%) J? 

no period 
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MALES - LfFE D(PECTANCY TABLE #1 (Office of the Actuary of the Social Security Administration) 

~ G E  ( LIFE EXPECTANCY ( AGE 1 LIFE EXPECTANCY 1 AGE 1 UFE EXPECTANCY I AGE I UFE EXPECTANCY 
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FEMALES - LIFE EXPECTANCY TABLE #2 (Office of the Actuary of the Social Security Administration) 
b 4 
lb 1 UFE EXPECTANCY 1 AGE 1 UFE EXPECTANCY 1 AGE 1 UFE EXPECTANCY 1 AGE 1 UFE EXPECTANCY [I 
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E. OBRA '93 TRUST CHARACTERISTICS 

Trusts, as classified under OBRA '93, indude trusts, SLDs, and annuities established or purchased 
on or after August 11,1993, ather than bv will. Trusts established under OBRA '93 are no longer - 
called Medicaid Qualifying Trusts (MQTs); however, they retain many of the same characteristics. 

1. TRUST CHARACTERlSTlCS 

OBRA '93 trusts are established: 

In part or in whole with assets of the individual or spouse, 

On or after August 11,1993, and 

Wrth income, property or property rights of the individual or individual's 
spouse. 

The following subsection a p p l i i  to OBRA '93 trusts without regard to: 

d the purposes for which the trust is established, 

d whether the trustee(s) has, or exercises, any discretion under the terms of 
mst 

d any restrictions on when, or whether, distributions may be made from the 
hvstor 

d any r n c t i o n s  on the use of the trust assets or distributions. 

This means that anv trust which meets the basic characteristics outlined above must be 
considered in accordance with the followina wocedures m determinino diaibilii for Medii l .  
No clause or restriction in the trust no matter how specifically it apples lo avaiiabihty for 
Medicaid, M e d i i l ,  or other federal or State programs (i-e., special needs trusts, exailpatory 
clauses), precludes a trust from being considered under these provisions. 

2. INCOME OR PROPERTY 

Funds held in OBRA '93 trusts (whether trust incame o r  trust ~rincioai) are 
considered orooertv reaardless of when or whether distributions mav be made. 

Pavments made from OBRA '93 trusts. to or for the benefit of the individual or 
swuse. are considered income to the individual or spouse whether the payment is 
made from trust principal or  trust income (unlike MQTs or SLDs established on or 
before August 10,1993). 

OBRA '93 EXCEPTIONS 

Two types of trusts for disabled individuals, established on or after August 11.1993 have 
been excepted from treatment under OBW '93, and are  to be treated in accordance with 
provisions contained in VII C of this Section. 
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F. TO WHOM THESE TRUST PROWSIONS APPLY 

These provisions appty to any individual w spouse whose assets or property rights, regardless of how 
Mtle, are  used to estaMi a trust, on or  after August 11,1993, other than bv will. An individual shall 
be considered to have established an  OBRA '93 trust if any of the following individuals established 
the trust 

d the individual, or  

d the individual's spouse, or 

d a person or entity, mduding a court or administrative body, with legal authority to act in place 
of, or on behalf of, the individual or spouse, regardless of whether that person or enMy 
claims to be acting in such a capacity at the time of the action, or  

d a person or entity, induding any court o r  adminiitive body, acting at the direction or upon 
the request of the individual or  spouse. 

G. INDMDUAL'S ASSETS FORM ONLY PART OF AN OBRA '93 TRUST 

When a ?rust mdudes the assets of another person, or persons, as well as the assets of the individual 
or spouse, the prwtiions of this section will apply only to that portion of the !rust contaming the assets 
of the individual or spouse. In detemrinmg the amount of countable property, prorate the property 
held in the tnrst in the month, based on the proportion of the indiuars or spouse's assets that have 
been transferred to the trust 

H. TREATMENT OF OBRA '93 TRUSTS 

Once the trust has-been categorized as a n  OBRA '93 trust review the tmst document to determine 
if the trust is revocable or inevocable. Dependihg upon the temrs of the trust the principal and i n m  
contained within the bust will be treaed m one  of three ways: 

d as available ~ r o ~ e r l y  

V as income, or 

v as a transferred asset 

1. REVOCABLE TRUSTS 

a. The entire amount of trust principal and bust mwrne retained in the trust is treated 
as availaMe ~ro~ertq (pursuant to Section 50402(a), property field in trust shall be 
considered available subject tu Section 50402 (a) 4f) except that subsection (e) does 
not apply to annuities purchased on or  after August 11, 1993) of the individual or 
spouse. 

I 
b. Any actual payment from the trust (whether from bvst income or tmst principal) 

made to, or for the benefn of the individual or spouse is treated as mmme to the 
individuai or  spouse, in accordance with Articie 10. 

c. Any actual payment from the trust whicb is not made to, or for the benefit of the 
inihiiual or  spouse  is considered a transferred asset 
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brnpk:  Mr. Baker establishes a revocable trust, with a principal of $100,000, on 
March 1,1994, enters a nursing facility on November 15,1994, and applies 
for MediGal on February 15,1995. Under the terms of the trust the trustee 
has complete discretion in disbursing funds from the trust Each month, the - 
trustee disburses $100 as an allowance to Mr. Baker, and $500 to a 
property management firm for the upkeep of Mr. Baker's home, from the 
trust income. On June 15,1994. the trustee gives $50,000 from the trust 
principal to Mr. Baker's brather. 

Disa~sxion: In this example. the $100 personal allowance, and the $500 for upkeep of 
the house, wouid count as income each month to Mr. Baker. Because the 
trust is revocable, the entire value of the trust principal and bust income 
retained by the trust is considered available oromrty (pursuant to Section 
50402 (a) -(f). excluding subsection 50402(e). for annuities purchased on 
or after August 11, 1993) to Mr. Baker. Originally, the trust principal was 
$1 00,000, however, in June 1994 the bustee gave away $50,000. Only the 
remaining $50,000 ptus the trust income accrued since the trust was 
established and which was not disbursed, is countable a s  available DroDerly 

I 
to Mr. Baker. The $50,000 would be considered a transferred asset. 
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2. IRREVOCABLE TRUSTS 

a. In the case of an irrevocable tnrst where there is some circumstance under which 
Mvment can be made to, or for the benefit of the individual or spouse. reaardless - 
of when the distribution can be made. the followina rules a ~ ~ t v :  

(1) An actual payment of trust income made to, or for the benetit of the 
individual or spouse shall be  treated as income to that person, in 
accordance with Articb 10. 

(2) An actual payment from the !rust princiml made to, or for the benefit of the 
individual or spouse, shall be treated as income to that person, in 
accordance with Arhcle 10. 

(3) Any portion of trust income that could be m aid to, or for the benefit of the 
individual or spouse, but is not shall be treated in accordance wrth the 
following. 

(a) If the terms of the trust state that undistributed trust incbme is . . pnnct~aUcomus, then review these procedures for the treatment for 
principaUcorpus. 

(b) If the terms of the trust state that undfstributed trust income remains 
trust income, then treat as available ~ m ~ e r t y  (pursuant to Section 
50402 (b)-(f) except that subsection (e) does not apply to annuities 
purchased on or  after August 11.1993.) 

I 
(4) Any portion of trust principal that could be c aid to, or for the benefit of the 

individual or spouse, but is nat shall be treated as available ~mr>ertv 
(pursuant to Section 50402 (bHf) except that subsection (e) does not apply . 
to annuities purchased on o r  after August 1 1,1993) of that person. I 

(5) Any portion of trust winciml or  bust income that must be   aid in the future, 
to or for the benefit of the individual or spouse, shall be treated as available 
proW (pursuant to Section 50402 (bxf) except that subsection (e) does 
not apply to annuibes purchased on or after August 11,1993) of that person 
regardless of when payment is, or can be made. 1 

(6) Any achial payment of trust ~rin-I, which is not made to or for the benefit 
of the individual or spouse shall be treated as a transferred asset 

(7) Any actual payment@) of trust income, which is not made to, or for the 
benefit of the individual or  spouse, shall be treated as a transferred a s se t  

k p l e :  Mr. Baker establishes an  irrevocable trust, with a principal of $100,000, on 
March 1,1994, enters a nursing fa&y on November 15,1994, and applies 
for Medi-Cal on f ebruary 15,1995. Under the terms of the trust, the trustee 
has complete dition in disbursing funds from the trust Each month, the 
trustee d i b u n e s  $100 as a n  allowance to Mr. Baker, and $500 to a 
property management firm for the upkeep of Mr. Baker's home, from the 
trust income. On June IS, 1994. the W e e  gives $50,000 from the trust 
principal to Mr. Baker's brather. 

Dixwxion: The W,WO trust principal remaining after the gift to M.r. Bakefs brother. is 
considered to be available property (pursuant to Section 50402 (b)-(f) 
except that subsection (e) does not apply to annuities purchased on or after I 
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August 11,1993) because the bustee has discretion to disburse the entire I 
amount Therefore, there is some circumstance under w-hich payment can 
be made to, or for the benefit of the individual or spouse. 

The $100 personal allowance and $500 for home upkeep are income to Mr. 
Baker. The $50,000 left after the gift to Mr. Baker's brother is available 
pro~rtv to Mr. Baker. The $50.000 gift to Mr. Baker's brother would be 
treated as a transferred asset The $50,000 gift was a payment made from 
the trust principal that was not for the benelit of Mr. Baker. 

b. In the case of an irrevocable trust where: 

/ pavments from all or some wrtian of the Wst cannot at anv time or under 
anv circumstance. be made to or for the benefit of the individual or smuse, 
or 

/ pavrnents to .or for the benefit of the i n d ~ d u a l  or swuse have been 
sto~Ded, or 

/ provisions for ~avments never existed, 

the following ruies appiy. 

(1) When all, or a portion, of the trust princbal cannot be paid to or for the 
benefit of U"te individual or spouse because provisions for distribution never 
existed or the provisions for d i i o n  have been stopped. that portion of 
trust princbl shall be treated as a transferred asset. 

(2) When all, or a portion, of the trust inmrne cannot be paid to or for the 
benefn of the indiiual or spouse because provisions for distribution never 
existed, treat the trust income as prindpaUcorpus and review the terms of 
the trust regarding the treatment of the trust principaUwrpus. 

(3) When all, or a portian, of the trust income cannot be paid to or for the benefit 
of the individual or spouse because the pmvis'ins for disbibution have been 

treat in accordance with the following. 

(a) If undistributed income becomes principaUcorpus according to the 
terms of the trust then review the terms of the trust regarding the 
treatment of ~rinciDaVwmus. 

(b) If u n d i  t i  income remains mwme under the tern of the 
trust then treat as a transfer of assets. 

h p l e :  Mr. Baker establishes an irrevocable W with a principal of $100.000, on 
Mareh 1,1994, entecs a nusing facility on November 15,1994, and applies 
for M e d i i  on February 15,1995. Under the terms of the bust the trustee 
has complete disaetion in disbursing income from the Wst however the 
trustee is precluded by the terms of the trust from disbursing any of the 
principal of the trust to, or for the bend% of Mr. Baker. Each month, the 
trustee disburses $100 as an allowance to Mr. Baker, and $500 to a 
property management fnm for the upkeep of Mr. Baker's home, from the 
trust income. On June 15, 1994, the trustee gives S50.000 from the trust 
principal to Mr. Baker's brother. 

- 
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= Dis~~sion: The $100 and 5 500 are disbursed from trust income and counted a s  
income to Mr. Baker. Because none of the principal can be disbursed to Mr. 
Baker, the entire value of the principal at the time the trust was created 
($100,000 in March, 1994) is treated as a transferred asset . 

C. Detwmination of available oro~erhr contained in an irrevocable trust: 

Refer to the trust document to determine whether payments can, under any 
cirwmstances, be made from the trust, to or for the benefit of the individual or 
spouse, regardless of when payments may be made. 

f i  LmnpZe # I :  An irrevocaMe trust provides that only 51. W0 of the tmst principal contained 
m a SZ0.000 trust can be paid out when the individual reaches the age of 18. 

.a Discusion: I~metdocumentpr0~iwnoOmerpayme*,only~$1,MX)wwkl 
be treated as available DroDerty (pursuant to Section 50402 (b)-(f) except 
that subsection (e) does not apply to annuities purchased on or after August 
11,1993.). The remaining $19,000, (Mi cannot under any citarmstances 
be paid to, or for .the benefit of that individual) would be considered a 

I 
transferred asset 

h p k  #2: An hevocable mot pmvides #at f40,WO of the inst principal contained in 
a $100,000 trust can be paid by the only in the event that the trustor 
needs a heart transplant 

Discus-: There is a circlanrtance, however remote. h e n  a payment can be made 
from $40,000 of the trust principal. Therefore, the full $40,000 would be 
considered avaitable wacefty (pursuant t~ Section 50402 (b)-(f) except that 
subsection (e) does not apply to annuities purchased on or after August 1 1, 
1993)-io the trustor, regardless of when or whether the payment is made. 
The remaining $60,000 cannot, under any circumstances, be paid to, or for 
the beneftt of that individual, and is considered a transferred asset  

I 
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I. UNDUE HARDSHIP 

Eligibiii cannot be denied or discontinued without first considering whether or  not undue hardship 
exists. In considering the undue hardship provisions the individual must demonstrate that the - 
application of the OBRA '93 trust provisions would resutt in undue hardship. Undue hardship does 
not exist when application of the trust provisions rnereiy causes the individual, parent or spouse 
inconvenience. 

1. For undue hardship to e w  of the conditions in a d  (below) must be present except that 
subsection Id  does not apply in the case of a n  annuity. 

a. The trust assets cannot under any circumstances, be used to provide for heatth care 
or medical needs of the individual, and 

b. Heafth care cannot be obtained from. and medical needs cannot be met by, any 
source ather than M e d i i l  without depriving the ind'ividual of food, dothing, shelter, 
or other necessities of fife, and 

c. The individual's parents (if the individual is under 21) or the individual's spouse, do 
not have assets to provide for health care and medical needs, or health care 
coverage for the  individual without depriving themselves of food, health care or 
medical needs, dothing, shetter, or other necessities of life, and 

d. The courts have denied a good faah petition to release the trust assets to pay for the 
required medical care. A petitron to release the tnrst assets shall not be considered 
a valid good faith petition if the petition contains language that suggests or requests 
the courts do anything other than release the trust assets needed to pay for the 
required medical care. The County must verify the petition by viewing both the 
petition and the court order. 

2. No person shall be made ineligible to the extent otherwise exempt income or property 
is heM in bust 

3. Annuities purchased between August 11, 1993 and March 1, 1996, which cannot be 
annuitized to comply with treatment under OBRA '93, shall continue to be treated in 
accordance with ACWDL 90-01, Section 50402. Written verification must be obtained from 
the entity that issued the annuity vwifying that the annuity cannot be restructured. 

If undue hardship does apply, only the -t of the trust under OBRA '93 is waived. The trust 
must then be considered and eligibility determined under T i  22, Section 50489.9 (a) and (c). 

ff undue hardship is found not to apply, the applicantbeneficiary must receive notice of any adverse 
actions. This notice must indude the statement 'the provisions regarding undue hardship were 
considered and found not to apply.' I 
J. CONSIDERATIONS FOR TRANSFER OF ASSETS 

To caicutate the period of ineligibiii for making a d i u a i i g  transfer of assets, the date of transfer 
and the uncorn~ensated value must be detemrined. To determine whether a period of ineiigibilrty for 
such a transfer should be assessed, see the Transfer of Asset guidelines. 
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1. DATE OF TRANSFER 

The date of the transfer is considered to be one of the following depending on the situation. 
One or more of the following may occur in a single bust 

a The date the trust was established (the date the original trust document was dated 
and signed). 

b. The date on which payment to the individual or spouse stopped. 

c. h e  date assets were made unavailable by a lransfer into an already existing trust 

d. The date available trust assets were transferred to someone or some entity not for 
the benefit of the individual or spouse. 

b , h p k  #l : A revocable trust has a kiggerhg &use making it irrevocable and the trust 
assets unavailable if the beneficiary enters an mstaution. 

Discus-: The date of Oansfer would be the date of insfituhionaliition since that is 
when the trust became inevocable and the date trust disbursement was 
mpped-  

BZo ,*#z: , n ~ m o n ~ ~ q m a ~ - , ~ - ~ e , ~ m r t o  
make distributions &er the date the individual or spouse enters into an 
institution. 

Dsmsim: There may be two tmsfers. If the income only trust were established with 
assets or properly rights ofthe individual or spouse, then the date of the first 
transfer would be the date the trust was established. The date of the . 

second imSf@r of the income would be the date the individual entered the 
institution since that is the date bust disbursement stopped. 

% Narc In situations where trust principal or trust i n  is considered t r a n s  as a esutt of a 
"trigger" when an individual enters a nursing facility and the individual is d i ,  the trust 
principal and trust income may once again be considefed available. 

See Transfer of Roperty/Asset guidefines for voiding all or part of a period of ineligibility and 
calwfating a potential overpayment for any month where there would have been excess 
property had. the trust principal and/or trust income not been considered transferred. 

2 UNCOMPENSATED VALUE DETERMlNATlON 

In treating a trust or portions of a trust that cannot at anv time. or under anv circumstances, 
be distributed to the individual or spouse, the value of the Oansfened amount shall be its 
value on the date of establishment, the date that disbursement to the individual or spouse 
was stopped, or the date the assets were transferred into an already existing imst depending 
upon the situation. One o r  more situations may apply in a single tntst 

a. In determining the value of the trust or the portions of the trust that cannot under any 
dramzstan~es, be distributed to or for the benefit ofthe individual or soouse, do not 
subtract from the trust the value of any payment made (this refers to a payment 
made to someone else, not for the benefit of the individual or spouse), for whatever 
purpose, after the date the trust was established. 

- - - -- - - -- p- 
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b. If disbursement to the individual or spouse was stopped, then the uncompensated 
value of the portions of the trust described m a (above) shall be the value of the trust 
assets on the day disbursement was stopped. 

c. If funds were added to that portion of the trust described in a (above), after the date 
the tmst was established or disbursement was stopped, the transfer of those funds 
is considered another transfer of assets. 

Mr. Baker establishes a n  irrevocable trust, with a principal of $1 00,000. on 
March 1,1994, enters a nursing facility on November 15,1994, and applies 
for Medi-Cal on February 15,1995. Under the terms of me trust, the tnrstee 
has complete discretion in disbursing income from the trust; however the 
trustee is precluded by the terms of the trust from disbursing any of the 
principal of the bust to. or for the beneiit of Mr. Baker. Each month, the 
trustee disburses $100 as an allowance to Mr. Baker, and $500 to a 
property management firm for the upkeep of Mr. Bakefs home, from the 
trust income. On June 15,1994, the trustee gives $50,000 from the trust 
principal to Mr. Baker's brother. 

.S. : The trust is irrevocable and none of the trust principal can be distributed. 
Therefore, the transfer of the entire value of the principal at the time the trust 
was created ($100,000 in March 1994) is lreated as a transferred asset 
The trust income can be diuted. Therefore, the $100 and $500 
disburred from trust income are counted as income to Mr. Baker. 

The date of mnsfer would be the date the trust was established, March 
1994, the date the funds were transfened. The term unavailable, a s  used 
herein, refers to the portion of the trust that cannot be disbursed to the 
individual or spouse. The fad that $50,000 was actually transferred out of 
the trust to Mr. B a k d s  brother, does not alter the amount of assets 
tnnsfkrred by Mr. Baker. The transfer to Mr. Bakefs brother was not made 
to, or for the benefit of Mr. Baker. The transfer amount remains $100,000, 
even after the gift to Mr. Baker's brother. 

If, at some point after the establishment of the !m& Mr. Baker placed 
another $50,000 in the trust, none of which could be disbursed to hi, the 
transfer of that $50,000 would be treated as another transfer of assets. 

SECTlON NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: - - -  - -  
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VI.. TRUSTS ESTABLISHED PRIOR TO AUGUST 11,1993 

A. BACKGROUND 

Section 50489.1 describes the treatment of trusts established prior to August 11,1993 and complies 
with federal law as it existed for those trusts [42 U.S.C., Section 1396 a(k)]. That section defined 
Medicaid Qualifying Trusts (MQTs) and Siitar Legal Devices (SLDs) and provided that trust principal 
and income may be considered available even though they may not be actually available, or even 
though the t e r n  of the MQT or SLD limit the usage of funds to specific items or services. 

5. IMPLEMENTATION 

Counties were instructed to implement these procedures no tater than'hnay 1,1993, at application and 
redetermination, per ACWDL 93-07. No potential overpayment was to be calculated due to a delay 
in implementation; however, in cases where the revised rules resulted in a n  increase in the share of 
cost, ineligibiri due to excess resources or a period of ineligibility for nursing fadirty level of care, 
counties were instructed b issue an adequate 10-day notice and take the action prospedvety. 

C. DEFINITIONS SPECIFIC TO SIMILAR LEGAL DEVICES [SLDs) AND MEDICAID 
QUAUMNG TRUSTS IMQTs) 

1. "fndividual" - For purposes of this section, the term individual means a person or spouse who 
establishes (or on whose behalf is estabiished) an MQT or SLD witfr h i h e r  property or 
property rights and who is a beneficiary of that MQT or SLD. 

2. "Medimid qua ti in^ Trust (MQV - An MQT is a trust that meets of tfie following 
conditions: 

a. Was establi i ,  prior tD August 1 1.1993, other than bv will, by the i n d i u a l  who 
is a beneficiary of the MQT or SLD, by the individual's spouse, or by a person who 
is appointed to act as guardian or coservata, or by a person who is the legal 
representative of that individual. 

Nou: Persons above. other than the indiiual,  shall be considered to be acting. on 
behatf of ttiat individual, as long as their actions involve funds originating with that 
i n d i u a l ,  awarded to that individual, or involve that individual's MOT or SLD. 

b. Provides that the indiiual or spouse teceives all or part of the payments of the tnrst 
dispersed either d i  or to another person or entity on behalf of that individual 
rwardless of the limitations contained in the trust documents on the use of the 
funds. 

c. Gives the trustee any d i t i o n  in distributing funds. 

An MQT may also be: 

* Revocable or irrevocable, and 
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Established with the intent of enabling the individual to qualify for MedicCal (see 
"Note" below) or for another purpose. 

Nm: The term "Medicaid Qualifying Tntst" does mean mat the individual is 
automatically eligible for Medi-Cal. An individual with a trust which meets the 
definition of an MQT IS LIKELY TO BE INWGlBLE FOR MEDLCAL due t~ excess 
Property- 

3. "Similar Leaal Device (SLDY - An SLD is any legal instrument, device, or 
arrangement (written or oral) that involves the bansfer of property or property rights 
from an individual or entity (tmsferor) to another individual or entity (transferee) with 
the intent that the property or property rights be held. managed, or administered by 
an individual or entity for the benefrt of the transferee. An SLD must meet all of the 
conditions specified in the definition of an MQT however, an arrangement may be 
considered an SLD even if it is not called a trust and does not qualrfy as a trust under 
slate iaw. 

D. TREATMENT OF AN MQT OR SU) 

The characteristics of the MQT or SLD will determine how the MQT or SLD is to be considered for 
eligibility purposes. Review the MQT or SLD to determine whether it is revocable or irrevocable. 
Depending on the terms of the trust, the principal and income contamed in the trust will be treated in 
one of three ways: 

c/ as avaiiabie pro~e;hL 

d as income, or 

c/ as a transfer of mbertv or assets. 

1. REVOCABLE MOT OR SLD - 
a. The entire amount of princirtal contained in an MQT or SLD is a ~ i l a b l e  ~ r o ~ e *  

(pursuant to Section 50402(aXf) except that subsection (e) does not apply to 
annuities purchased on or after August 1 1,1993.) . I 

b. The entire amount of MQT or SLD income is available income and is subject to 
-nt under Article 10. 

Ann Jones is apptj'ing for M e d i  on behalf of her husband Bob who is in 
l~ng-term care. She dedares that she  and her husband placed all of iheir 
property into a living trust on Semmber  20. 1992. Ann and Bob are both 
tnrsbrs and both aie named as trustees. The trust document has been set 
up to be revocable and contains approximately $100.000 in personal 
property, as well as the principal residence, and one other piece of non- 
income producing real property. Note: The $100,000 will produce trust 
income. 

Dismsim: A living tnxst is usually established to avoid probate and to minimize estate 
taxes. When establish-mg a living trust, Wes of real estate andlor other 
property or property rights are transferred t~ a trustee and held in tnnt while 
the transferon are t i l l  alive. The tmst doarrnent specifies how the properly 
is to be managed and d i i u t e d  during lhe trustof s &time and after death. 
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Usually the individual who creates a iiving bust  makes the trust revocable 
and names himlherself as trustee thereby, retaining control over histher 
property during hislher titime. A living trust established bv the individual 
or swuse ~ r i o r  to Auaust 11. 1993 is considered an MQT as long as the - 
trustee has anv discretion in distributina funds and as long as the trustor is 
also a benefidarv of a t  least some oavments from the trust 

In this example, the living trust an MOT because it meets the following 
requirements: 

c/ the trust was established prior to August 11,1993, 

c/ the trust was established by the applicant and hislher spouse, the 
trusters, gg 

r /  the trustees, (the applicant and spouse) have a t  least some 
discretion over the trust principal andtor trust income contained in 
the trust, and 

d the applicant and spouse are trust beneficiaries to all or a part of 
the payments from the trust 

Since the trust is revocable by the applicant and helshe has the right to the 
proceeds, the entire amount of principal in the trust is considered a ~ i i a b l e  
prom* (pursuant t~ Section 50402(a)-(f) except that subsection (e) does 
not apply to annu-W purchased on or after August 11. 1993) and trust 
income is available income. I 
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2. IRREVOCABLE MQT OR SLD - 
The maximum amount of trust principal and trust income that the trustee may di ibute  either directty 
or to another person or enbty on behalf of the individual, if the trustee were to exercise full discretion - 
under the terms of the MQT or SLD, is considered available: 

d Whether or not the trustee is actually releasing it, 

d Regardless of any limitations on the use of the funds that may be contained in the MQT or 
SLD. 

(1) Anv amount distributed from the ~rincioal of the MQT or SLD to the 
individual or spouse, or to another person or entity on behalf of that 
individual is availabie orooerty (pursuant t6 Section 50402 (b)-(f) except.tJxtt 
subsection (e) does not apply to annuities purchased on or after August 1 1. 1 
1993). 

(2) The maximum amount from the ~ r i n c i ~ a l  mat the trustee mav distribute to 
the individual or spouse, or to another person or  entity on behalf of that 
individual, if the trustee were to exercise full discretion under the te rns  of 
the MQT or SLD, but which is not distributed, is avaiiable ~ r o D e m  (pursuant 
to Section 50402 (b)-(f) except that subsection (e) does not apply to I 
annuities purchased on or after August 1 1,1993). 

(3) Anv amount of trust principal that the tnstee has no discretion to release to 
the individual or spouse, or to another person or entity on behalf of that 
individual, MI be considered transferred uro~ertv as of the date the trust 
was established or the date disbursement is discontinued. 

(1 ) Anv amount dtitributed from the income of the MOT or SLD to the ind-~dual 
or  spouse, or to another person o r  entity on behalf of that individual, is 
treated as available income and is subjed to beatment under Article 10. 

(2) The maximum amount that the trustee mav distribute to the individual or 
spouse, or to another person or entity on behalf of that individual, from trust 
income, if the trustee were to exercise fun discretion under lbe terms of the 
MOT, but which is not d i b u t e d ,  is determined in accordance with (A) or 
(5) below. 

Depending on the terms of the trust any undistributed income will either 
remain trust income or become trust ~rindoaVcomus. To evaluate 
undiuted income, ikst review the tam of Uie irust to determine whether 
undistributed income remains trust income or if the undistributed income 
becomes principal. Then determihe the maximum extent of trustee 
d i i t i o n  over these funds and apply (A) or (B) betow. 

(A) if undistributed trust incame remains trust income, count as income 
in the first month distribution was possible and available orocert\L 
(pursuant to Section 50402 (bH9 except that subsection (e) does 
not apply to annuities purchased on or after August 11.1993)& I 
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month followinq. If a payment is made at a k r  time. consider this 
a conversion of property. 

(B) R u n 6  Istnbuted - tnist income becomes principal, count a s  income in 
the M t  month distribution was possible, and ,review the terms of the 
trust to determine m a t  of ~ r i n c i ~ a l  for fdlowina months. Then 
follow the procedures for munting trust principal. 

(3) If the grnt document does not address the d i u t i o n  of bust income at all. I 
bust income i r n m e d i  becomes tmst ~rinciDaVcbmus. Review the terms 
of the trust to determine the rmximm extent of Ute trustee's discretion over 
trust principal and treat in accordance with the procedures for evaluating 
tmst principaVcorpus. 

(4) Anv amount of trust income that the trustee has no discretion to release to 
the individual or spouse, or to another person on behalf of that individual, 
shall be treated in accordance with (A) and (B) below after reviewing the 
tern of the mst 

{A) If u n d i u t e d  tnrst income remains bust income under the terms 
of the tmst it shall be considered a transfer of assets, if a transfer 
of income to the trust occurred on or after August 11,1993. (See 
Section F Consideration for Transfer of Assets) 

(B) If unciiibuted trust incame is ~rincimYcamus under the terms of 
thetrust reviewthetnJsttD~nehowprincipaVcorpusmaybe 
distributed and follow the ~rocerjures for evaluatina ~ r i n c i ~ a l  
/cornus. 

@D b p k :  Ann Jones is applying for M e c i i i  on behalf of her husband Bob who is in 
long-term care. She dedares that she and her husband placed all of their 
property into a living trust on -ember 20.1992. Ann and Bob are bath 
hstws and both are named as trustees. The trust document has been set 
up to be &evocable and provides the tnrstees with full discreiion regarding 
the distribution of principaUwrpus and trust income. The trust contains 
approximately $100,000 in personal property, as well as the principal 
residence, and one other piece of norrincome producing real property. 
Note: the $1 00,000 will produce tNst income. , 

.a &m.sim: A living trust is usually ertab6shed to avoid probate and to mm-e estate 
taxes. When es&bW~ng a f i g  tnst titles of real estate andlor other 
property or property rights are transfwred to a trustee and held m trust whik 
the transfern are still alive. The tNst document specifies how the property 
is to be managed and d i b u t e d  during the trustor's lifetime and after that 
individual's death. Usualiy the individual who creates a living trust names 
themelves as trustee; thereby, retaining control over their property during 
their fithe. When properly or property ri@k are piaced into an 
irrevocable iivina tm&, the trust documents must be examined to 
determine the maximum extent of the trustee's discretion to make 
disbursements to the indiiual or spouse, or  to another person or entity on 
behalf of that individual, in order to determine the amount that may be 
considered available property or income. tn determining the a ~ i l a b i i i i  of 
the property held in trust, Section 50402(b)-(f) applies except that 
subsection 50402(e) does not apply to annuities purchased on or after 
August 1 1,1993. A r ~ n g  (M established bv h e  indi iual  or s ~ o u s e  orior I 
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to Auaust 11. 1993 is considered an MQT as long as the trustee has any 
d i n  in dlstributina funds and as long as the bustor is also a beneficiaw 
of a t  least some wvments  from the trust 

In this example, the living trust an MQT because it meets the following 
requirements: 

d the trust was established prior to August 1 1, 1993, and 

d the trust was established by the applicant and hislher spouse, the 
bustors, and 

2 the trustees, (the applicant and spouse) have a t  least some 
discretion over the trust principal and/or trust income contained in 
themstand 

J the applicant and spouse are trust beneficiaries to all or a part of 
the payments from the trust 

Even though the tnrst is irrevocabie, the applicant has discretion over the full 
amount of trust ~rinci~at and trust income, therefore the entire amount in the 
trust is considered available ~merty  (pursuant to Section 50402(b)-(f) 
except that subsection (e) does not apply to annuities purchased on or after 
August 11,1993) and available income. I 
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E TRANSFERS OF PROPERTYIASSETS CONSIDERATIONS 

To calculate the period of Wgibitity for mairing a transfer of propertyfassets, the date of transfer and 
the unmmrxnsated value must be determined. To determine whether or not a period of inefigibilrty - 
for such a transfer should be assessed, see the Transfer of PropertyIAsset guidelines. 

1. DATE OF TRANSFER 

The date of the transfer is considered to be one of the following depending upon the situation. 
One or more of the following may occur in a single trust 

a. The date the MQT or SLD was establiished (the date the original document was 
dated and signed). 

b. The date on which diursement to w for the benefit of the indiiidual or spouse was I discontinued. 

c. The date trust principal or trust income is made unavailable to the individual or 
spouse by a subsequent transfer into an already existing MQT or SLD. 

For example, a revocable MQT or SLD may have a triggering clause making it 
irrevocable and unaMitaMe if the beneficiary enters an institution. The date of 
transfer would be the date of instiMionaliion since that is when the MQT or SLD 
became irrwocabie and the date trust disbursement was stopped. Another example 
would be when an income only MQT or SLD with a clause that terminates the 
bustee's power to make d i i o n s  alter the date the individual or spouse enters 
into a n  institution. 

% Note: In situations w h e n  trust p-1 or trust income is considered transferred as a resul  of a . 
"triggef when an individual enters a nursing facility and the individual is discharged, the trust 

. principal and trust income may once again be considered available. 

See Transfer of PropertylAsset g u i d e i i  for voiding all or part of a period of ineligibility and 
calculating a potential overpayment for any month where there would have been excess 
property had the Oust principal andtor trust income not been considered transferred. 

2. UNCOMPENSATED VALUE DETERMINATION 

In treating a n  MQT or SLD or porbons of an MQT or SLD, far which the trustee has no 
discretion to release to the individual or spouse, the vaiue of the transferred amount shall be 
its value on the date of establishment of the trust or the date that disbursement to or for the 
benefit of the individual or spouse was stopped, or the date funds were transferred into an 
already existing trust I 
a. To determine the value of the MQT or SLD, or the porbons of the MQT or SLD which 

cannot be pad to or for the benefit of the individual or spouse, do not subtract from 1 
the trust the value of any payment made, (this refen to a payment made to someone 
else not for the benefn of the individual or spouse) for whatever purpose, after the 
date that the MQT or SLD was established. 

b. If disbursement to or for the benefit of the individual or spouse was stopped, then the I 
uncompensated value of the portion of the trust described in a (above) shall be the 
value of trust propertylassets on the day disbursement was stopped. 
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c. If funds were added to that portion of the MQT or SLD which could not be distributed 
to or for the benefit of the individual or spouse, after the date the trust was I 
established or the date disbursement was st~pped. The transfer of those funds is 
considered another transfer of ~muerhrlassets. 

b p k  Mr. Baker established a $100,000 irrevocable incomeonly trust in March 
1993 with his own funds. The trustee is precluded by the MQT from 
disbursing any of the principal of the MQT to, or f o r  the benefit of Mr. Baker 
but $50,000 was distributed to Mr. Baker's brother. The trustee can 
disburse income from the MQT. The 3100 personal allowance and the $500 
payment for upkeep of Mr. Baker's home are disbursed from the MQT 
income is counted as income to Mr. Baker. 

lXcussion: Because none of the principal can be disbursed to Mr. Baker. the entire 
value of the prindpal at the time the MQT was created ($1 00,000 in March, 
1993) b treated as transferred ~ra~erhr .  

The date of b'ansfer would be the date the MQT was estabiished (March 
1993) since that is the date that the funds were made unavailable to Mr. 
Baker. The fad that $50,000 was actually transferred out of the trust to Mr. 
Bakeh brather, does not alter the uncompensated value to Mr. Baker. The 
iransfer of$100,000 t~ the trust in March 1993. was not made to, or for the 
b e n e e  of Mr. Baker. The uncompensated value remains $100,000, even 
after the gift to Mr. Baker's brother. 

If, at some point after the establishment of the MQT, Mr. Baker placed an 
additional $50.000 in the tnrst, none of which a i d  be disbursed to him, the 
transfer of that $50,000 wouid be treated as another transfer of 
propertylassets. 

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: PAGE: W 1  



MEDI-CAL ELIGIBILITY PROCEDURES-MANUAL 

VIl. TRUSTS THAT ARE NOT MQTs, SLDs, OR OBRA '93 - REGARDLESS OF THE DATE 
ESTABLISHED 

A OVERVIEW 

Trusts or SLDs that do not meet the characteristics for k i m e n t  in accordance with 
OBRA '93, and that are not MQTs or SLDs established prior to August 11, 1993, shall be 
treated in accordance with Section 50489.9. Such trusts may include, but are not limited to 
those contained in the list below. 

TNs6 or SLD's established by a will. (The Medi-Cal applicantlbeneficiary is an heir.) 

Certain tntsts established for disabled individuals on or after August 1 1,1993. 

* Blocked accounts established prior to August 11,1993, which cannot be d i b u t e d  
until a minor reaches age 18. 

> TNds establiied prior to April 7,1986, solely for the benefit of a mentally retarded 
person who resides in an intermedim care f a a l i  for the mentally retarded. 

> Trusis established by a grandparent with h i e r  own property for a grandchild's 
college education, etc. 

> Tnsk established by the community for the medical and social service needs of an 
indiual .  

Tnst accounls opened under the California Uniform Transfers to Minors A d  (CUTMA 
or UTMA) for a child with an adult named as custodiwn. (California Probate Code, 
Section 3900 et seq.) 

5. AVAlLABWTY AND TREATMENT 

Review the trust dowmentt~ determine if the trust is revocable or irrevocable. Depending on 
the terms of the bust, it may treated in one of live ways: 

d uniavailable property, or 

J uniavailable income, or 

J transfer of assek. 

Note: Any bust established by the community designated for medical and social service 
needs of an individual shall be considered unavailable. The ind iua l  has no legal 
right, power, or authority to use the funds for hisher support 

ZEC 18 I%? 
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REVOCABLE TRUSTS 

The entire amount of funds held in a revocable trust shall be considered totalhr available to 
the Mil a p p l i  beneficiary, idsfher spouse or member(s) of the MfBU as long as one 
or more of them have the legal right, power and authority to revoke the trust and the right to 
use the funds. 

a. Twst principal is available ~ r o ~ e r t y  (pursuant to Section 50402, except that 
subsection 50402(e) does not apply to annuities purchased on or alter August 11, 
1 993). 

b. Trust interest is income and 'is treated in accordance with Article 10. If the trust 
income is not d i  in the month of receipt, the trust mcome is considered 
income in the month received and is treated as  available D~OW* (pursuant to 
Section 50402, except that subsection 50402(e) does not apply to annuities 
purchased on or after August 11,1993). m the month following receipt 

c. Trust assets (income and principal) are not available until disiributed when the 
individual does not have the legal right, power, authority to revoke the trust and 
to use trust proceeds. 

2. IRREVOCABLE TRUSTS 

The funds m an irrevocable trust shall be considered availabie only if they are actually 
distributed. 

a. If established with the income, properly or property rights of the individual or 
individual's spouse: 

1. Funds di ibuted from trust income shall be considered income m 
accordance with Artide 10. 

2. Funds d i  from trust prindpal shall be considered available prooerty. 

3. Funds that cannot be distributed to or for the benefit of the individual or 
spouse shall be considered transferred assets and may result m a 
d i u a i i n g  transfer. 

b m p l e :  Ann Jones is applying for M e a l  on behalf of her husband Bob who is in long term 
care. She declares that her husband placed all of his separate p r o p e ~  into a trust 
on September 20,1992. Ann is the irustee. The trust document has been set up to 
be inevocabie and provides no discretion for Ann to release funds from either the 
principal or income. Bob's son Joseph is the beneficiary upon Bob's death. The trust 
contains approximately $100,000 in personal property which is income producing. 

Discussion: in lhk example, the trust was estabrkhed on September 20.1992 with the assets of 
Bob Jones. The trustee has no discretion to release funds from the trust. The 
$100,000 wouM be considered a transferred asset which may result in a d i i u a i i n g  
transfer. 

b. If estabiished with income, property or property rights of an individual who is not a 
MFBU member or responsible relative: 
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1. Funds actually d i b u t e d  for the supporl and maintenance of the individual 
or spouse shall be considered income m accordance with Article 10. 

2. Funds that are not distributed are not subject to the transfer of asset 
provisions since the tmst was established with funds belonging to an 
incfividual who is not the individual or spouse, not a member of the MFBU and 
not a responsible relative. 

C. TRUSTS ESTABLISHED ON OR AfTER AUGUST 11.1993 FOR DISABLED INDMDUALS 

Two types of trusts estabkhed on or after August 11, 1993, specifically for dimbled 
individuals, have been excepted from treatment under the OBRA '93 provisions. These two 
types, Individual Trusk and Pooled Trusts, are established with the assets or property rights 
of disabled individuals and are to be treated m accordance with Section 50489.9 described in 
B above. Per ACWDL 94-01, treatment is effective no earlier than Odober 1, 1993 at  
application and redetermination. 

% Nmc: Tnmfer of asset provisbns do not apply to l n d i u a l  and Pooled Trusts for Disabled 
Indinriduak es tabr ied  on or after August 11, 1993 unless there is an  addition or 
augmentation to that bust after the individual or spouse reaches age  65 [refer to 
Section C(3) below). 

If a trust is established on or alter August 11,1993 for a disabled individual or disabled spouse, 
with hislher assets or property rights, which meets the criteria for an individual Trust except 
that the disabied individual or d i b l e d  spouse is aae 65, or older, it shall be treated as an 
OBRA 93 trrrst pursuant to Section 50489.5 and the exceptions discussed in this subsection 
shall not apply. If a tnrst is established on or after August 11,1993 for a disabled mdi iual  
or d i e d  spouse, with his/hw assets, which meek the criteria for a Pooled Trust except that 
the dsabkd ~ u a l  or &bled spouse is aoe 65. or older, the transfer may be considered 
a disouaiiino lransfer of assets. The Pooled Trust shall continue to be treated under the 
followina ~rocedures. 

1. INDMDUAL TRUST CHARACTERlSTlCS 

l n d i u a l  tnrsts must have of the following conditions: 

a. Was established on or after August 1 1,1993, and 

b. Was established for the benefrt of the disabled individual or d i ib led spouse, by a 
parent, grandparent, legal guardian of the individual, or court, 

c. Contains the assets or property rights of the disabled individual or disabled spouse 
who was both: 

(I) underthe age of 65 when t h e  trust was established whether or not he/she is 
currently age 65 or over, and 

(2) who, at the lime the trust was established, was determined to be disabled a s  
verified in accordance with Tie 22, Section 50167(a) and who is currently 
determined to be disabled, 
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d. Provides that, upon the death of the disabled indiidual or disabied spouse or upon 
termination of the !mst, DHS shall receive all assets remamma in the trust UD to an 
amount equal to the total medical assistance mid on behalf of that individual by 
M e d i i l .  

Note: A beneficiary may be named in the busf to receive amounts remaining in the trust 
upon the death of the primary beneficiary, however, the terms of the trust must be 
dear thatthe imnsfer to the secondary beneficiary occurs onhr after DHS has been 
reimbursed for the medical assistance provided. 

(1) Funds may be reiained by the bust upon the death of the disabled individual 
or d i i l e d  spouse, for whose benefit the trust was established, for: 

J the cost of the M ~ d ~ a l ' s  remainmg management and investment 
fees, or 

J oulstandhg biils for the benefit of the disabled indiNidua1 or disabled 
spouse that fall wahm the t e r n  of the trust, or 

J burialKmeral expenses of the disabled mdiiual  or disabled 
spouse. 

(2) In addition, there is no requirement in State or federal taw that DHS is 
obligated to submit any type of claim in order to be reimbursed, nor is the 
State required to include reimbursement from this type oftrust a s  part of b 
estate rewvery process. tt is the responsibility of the trustee to contad DHS 
to obtain the doUar amoud of medical assistance provided by DHS and then 
submitthat amounf or the amount remainmg in the trust, whichever is less, 
to DHS Recovery Branch. Any tnrst which contains provisions allowing 
reimbursement of medical assis&nce provided only upon submission of a 
"claim" or a "proper dam", shall not be considered an 'Other" tnrst and shall 
be treated a s  an OBRA '93 trust under Procedures Section 9JV. 

N m :  When a disabled indidual or disabled spouse has resided in more than one state, 
the tnat must povide that the funds remaining in the trust be distributed to each state 
in which the individoal received Medicaid, based on the siate's proportionate share of 
the total amount of Medicaid benefits paid by all of the states on behatf of the 
individual. 

2. POOLED TRUST CHARACTERISTICS 

Pooled tnrs!s must have the following condiions: 

a. Established on or after August 1 1,1993, and 

b. Established and managed by a non-profit association, and 

c. Contains the assets of the individual or spouse who is determined to be currently 
disabled as verified in accordance with T i e  22, Section 50?67 (a)(l), a& 
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d. Maintains a separate account for each beneficiary of the trust (but for purposes of 
investment and management of funds. the trust pools these accounts), 

e. Provides that DHS, w o n  the death of the disabled individual or disabled spouse or -. . 
upon earlier termination of the trust, receive all amounts remainina in that individual's 
account. eaual to the amount of medical assistance   aid on behalf of that individual 
to the extent that amounts remain in that individual's account and are not retained 
by the trust to cover the costs of that individual's remainina manaqement and 
investment fees, outstandina bills that fall within the t e n s  of the trusts. and 
buriallfuneral exoenses. 

In addition. there is no requirement in State or federal law that DHS is obligated to 
submit any type of claim in order to be reimbursed, nor is the State required to 
include reimbursement from this type of trust as part of its estale recovery process. 
It is the responsibility of the trustee to contact DHS to obtain the dollar amount of 
medical assistance provlded by DHS and then submit that amount, or the amount 
remaining in the trust. whichever is less, to DHS Recovery Branch. Any trust which 
contains provisions allowing reimbursement of medical assistance provided only 
upon submission of a "claim" or a "proper claim." shall not be considered an "Other" 
trust and shall be treated as an ORBA '93 trust under Procedures Section 9JV. 

Note: When a disabled individual or disabled spouse has resided in more than one state. 
the trust must provide that the funds remaining in the trust be distributed to each 
state in which the individual received Medicaid, based on the state's proportionate 
share of the individual. 

f. Each account is established solelv for the benefit of the disabled individual or the 
dlsabled spouse by the disabled individual, disabled spouse. his or her parents or 
grandparents, the legal guardian of that individual. or by a court order. 

(1) The account assets are to benefit no one other than the disabled individual or 
disabled spouse for whose benefit the account was established, from the time 
the account was established until DHS' interest has been paid. If the account 
assets are not solelv for the benefit of the disabled individual or dlsabled 
spouse. then the trust is to be treated as an OBRA '93 trust pursuant to 
Section 50489.5. (See Procedure Section 9 JV.) 

Norc: A beneficiary may be named in the trust. to receive amounts remaining in the trust 
upon the death of the primary beneficiary. however. the terms of the trust must be 
clear that the transfer to the secondary beneficiary occurs onlv after DHS has been 
reimbursed for the medical assistance provided. 

(2) Il funds are to be retained by the trust upon the death of the disabled individual 
or disabled spouse. for whose benefit the trust was established, for any 
purpose other than: 

J the cost of the individuals remaining management and investment fees, or 

J outstanding bills for the benefit of the disabled individual or disabled 
spouse that fall within the terms of the trust, or 

- ~~ 
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4 buriallfuneral expenses of the disabled individual or disabled 
spouse, 

the account will be considered solely for the benefit of the disabled 
individual or spouse and shall be treated as an OBRA '93 trust pursuant 
to Section 50489.5. (See Procedure Section 9 JV.) 

3. ADDITION OR AUGMENTATION OF INDIVIDUAL OR POOLED TRUSTS 

When an Individual or Pooled trust is established for a disabled individual or disabled 
spouse under the age of 65, the exception from treatment under OBRA'93 continues 
afler that individual or spouse becomes age 65. However, Individual and Pooled 
trusts cannot be added to, or otherwise auqmented with assets of the individual or 
spouse, & that individual or spouse reaches aoe 65. Any such addition or 
auamentation may be considered a disqualifying transfer of assets. 

Note: Parents of a disabled son(s) or daughter(s), reaardless of aae, may make 
transfers of assets to their disabled son(s) or dauahterts) directly or to the 
son's or daughter's Individual or Pooled  rust. S U C ~  a transfer by a parent of 
a disabled son or daughter would be considered a disqualifying transfer of 
assets in determining the eligibility of the parents for Medi-Cal. 

4. RECOVERY OF COSTS 

To ensure that recovery of the costs of medical care occurs, counties shall notify 
Department of Health Services Third Pam Liability (TPL) Branch whenever either one 

Q 
of ihese hnro types of trusts is discovered. T ~ T P L  Branch should be notified 
whenever the county finds out that the disabled individual or disabled spouse has 
died or the trust is being terminaled. Send the beneficiaiy's name, Social.Security 
number. Medi-Cal I.D. number, and photocopies of the trust documents to: 

Department of Health Sewices 
Third Party Liability Branch 
Recovery Section - PI 
MS 4720 
P.O. Box 997425 
Sacramento. CA 95899-7425 
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D. INDIVIDUAL AND POOLED TRUST CHARACTERISTIC TABLE 

augmentation of the trust'afler the disabled individual or 
disabled spouse reaches age 65, may be considered a 

and who is determined to be currentfy disabied. If added 
to, or augmented after the individual reaches age 65, the 

that individual to the extent that amounts remain in that 
individual's account and are not retained by the trust to 
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E. CALIFORNIA UNIFORM G l W  TO MINORS ACT ICUTNIA)NNIFORM GlFr TO MINORS ACT 
LU'TMA) TRUSTS 

This Act provides that a person may make an irrevocable oift to a child that is managed by a 
custodian for ?he benefit of the child. The duties imposed on the custodian are similar to a trustee; 
to manage and prudently invest custodial property solely in the interest of a trust beneficiary. A 
custodian, unlike a tnrstor however, does not hold legal titte to the property and has no ownership 
interest The transferor, who is also the custodian of such property, may choose to restrict hislher 
custodial powers. tn that case, none of the funds could be spent before the time of distribirtion except 
by court order "upon a showing that Ute expenditure is necessary for the support, maintenance, or 
education of the minor." If there is no indication that the transferorfcustodian has restricted the 
custodial powers, the custodian is free to use the funds for the child's benefit without a court order. 

1. When a chid has an account of thii type and is t~ be induded in the MFBU, the value of the 
account is considered available when no restrictions have been placed on the property. 

2. When the wstodian's powers have been restricted, preventing access to the funds except 
by court order, the funds shall be considered unavailable. I 
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Vlll- OTHER CONSfDERAllONS REGARDING TRUSTS 

A. SPECIAL NEEDS LANGUAGE 

OVERVIEW 

A trust may contain "special needs" or "supplemental needs" exculpatory language. An 
example of "special needs" or "exwlpatury language" is a s  follows: 

The tnrstee shall pay to or apply for the benefd of John Smith for his 
lifetime, such amount from the principal or income of the trust estate, up to 
the whole thereof, as the trustee in its sole and absolute discretion may 
deem necessaryoracMsable for the sat&ction of Joseph's specml needs.' 

In addition the trust dowrnent may state that 

'No part of the principal or income of the trust shall be used to supplanf or 
replace public assistance benefits of any County, State, Federal, or other 
govetmental entity which has a legal responsibifity to serve the beneficiary 
herein': 

TREATMENT 

Trusts that contain specific language indicating that funds shall oniy be used to ensure the 
individual's health and safety and to supplement public benefits for services and equipment 
that public programs do not provide may be re- to as a special needs tmst (SNT). There 
are no pmisbns  m Federal law that allow an -on of trust assets based solely on the 
exculpatory language. 

An SNT may meet the definition of an MQT, an OBRA '93 tnrst or can be induded in any 
other trust SNTs that are established by will are not MQTs or OBRA '93 trusts. SNTs 
established as a result of a personal injury settlement at the request of the victim's attorney 
or parentlguardian prior to August 11, 1993, are considered to be estabi'ished with the 
i n d ' i W s  property rights and if the other criteria are also met (individual is the beneficiary 
and the  trustee has d i n  over distributions) it is considered to be an MQT and may 
result in excess property. SNTs established on or a fkr  August 11,1993, a re  considered 
OBRA '93 trusts, if all other conditions are met unless it is an excepted Individual or Pooled 
Trust for a d i i l e d  individual (see Procedures Seciion 9 J VII C). 

Martha Smith is applying for MediCal on behalf of her father, Joseph Jones, 
who is m long-term care. She declares that her father has $70.500 placed 
in an  irrevocable "SNT" on June 21,1991. The money placed in the trust 
was awarded to hi as the result of a personal injury settlement Martha is 
the named trustee and according to the terms of the tmst document "the 
trustee shall pay or apply for the b e M  of Joseph Jones for his liktime, 
such amount from he ptincipal or income of the tnrst estate, up to the whole 
thereot as the trustee in its sole and absolute discretion may deem 
necessary or advsabie for the sati'sfaction of Joseph's special needs." In 
addition, the trust document states that "no part of fk wrpus of the trust 
shall be used to supplant or replace pubic assistance benefits of any 
County, State, Federal, or other governmental enbty that has a legal 
responsibility to serve the beneficmy herein." The $70,500 is considered 
available mwrty (pursuant to Section 50402(b>(f) except that subsection 
(e) does not appiy to annuities purchased on or after August 1 1, 1993) and 
is included in the Medi-Cal property reserve. I 
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o n :  in this example the SNT meets all of the condiions of an MQT for Joseph 
Jones. 

d It was established prior to August 11,1993, and 

d It was established with Joseph Jone's assets. (his property right awarded 
to him as the result of a personal injury settlement), and 

d The tntstee, Martha Smith, has discretion to distribute the entire amount of 
trust income and trust principal to or for the benefit of her father, Joseph 

' Jones, and 

d The individual is a beneficiary of all, or a part of the payments of the trust 

3. NOTlFlCATlON REQUIREMENTS 

Probate Code requires depariments, including the Department of Health Services, be 
notified whenever there is a petition to the court to estabiii a tstist containing "special needs" 
or "suppierrtental needsn wartpatory language as a part of a personal injury settlement The 
State departments then have an opportunity to oppose the estabiiihment of the trust for 
various reasons. e-g., if the person has special needs but cannot reasonabie be expected 
to benefit from the trust funds, if the amount being placed m the trust is exorbitant, etc. 

When DHS receives notiIication of a petition to establish such a tnrst, the Attorney General 
may be tailed upon to represent DttS in court In each case the petitioner is informed by a 
DHS legal representative that although DHS is called upon to participate in the hearing to 
estabiish such a trust iLs pa-n in, andlor nonopposition of, the establishment of this 
type of trust may enable an individual to be eligible for services and benefits provided by 
other State departments, but not Wi-Cai. - 

B. SNEEDE TREATMENT 

If the MFBU is ineiigibk due to excess properly in a trust or annuity owned by a child. 
unmarried parent steppaent or a non-parent caretaker retative, the county shall complete 
a Sneede property detemmation to establish if the= is eligibility for ather family members. 
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1 

I JOE SMITH SPECIAL NEEDS TRUST 
DECLARATION OF TRUST 

This tnst fwms a part of the ~ii%m~i m e d  ai beivem /be S D I ~ ~ ,  by and ibrougb 
Gua/d~;zO ad Mm, ,%@ S M  et al., Plaintiffs, and ABr ~o.piik.( et al., 

Defendants, in Case No. 123456,-in the Superior Court of the %ate of California, 
County of Stanislaus. 

The settlement provides in part for establishment of a special needs trust in 
accordancewatr California Robate Code Section 3604 and 3605 and for certain 
payments by or on behalf of Joe Sku3 

The intent of this trust is to provide a diweCIb~~. spe~d'fli  hd to sc~ppl'e~i 
pubhe m u m  and bead& rkm sacb m u m s  a/e madable orirm&.~ivL io 
pvmiAee/o/ Lbe i@&X& of& h&oky As used in this instnrment, the term 
"Special Needs" means the requisites for maintaining the Beneficiary's good 
health, safety, and weifare, when in the absolute dht fho  oftbe h. Ad&rp 
QmrmPie such requisites are not being provided by any pubtic agency, office , 
or department of the State of California, or of any other state , or of the United 
States of America. 

The sefUmmi aoddppm&thereunder are the resutt of a compromise and 
settlement of disputed claims, wherein no party is acknowledging any KiabiIii. 
Wlth the approval and order of the Court in the above-described action, this Joe 
Smih Special Needs TNst is established, ABChk i~ appokied as Pusiee ibereol 
S & A b i 2  Jane &, m d h h  d o ~ s  arp appolirieo'as members of ibe fist Admko~ 
&die and those parties are authorized by the Court in the above-described 
action to execute this trust 

ARTICLE I 

ABTMbapphfedlir121bll'hdee of the trust Any Tntstee shall have the right 
to resign at any time. ABC Bank shall for any reason cease to act a s  Trustee, 
a successor corporate Tnrstee shall be appointed by the Trust Advisory 
Committee. 

The term W e e w  as  used m thii instrument shall include any Trustee or 
Tmstees named herein or appointed pursuant to the provisions hereof. S&y 
SmiLb, h e  Doe, md doh d o a ~  arp appohIed Lbe h~i/ mmbe/s 01 tbe 7m.i 
Ad.rp  & d i e .  There shall ahmys be a minimum of 3 members of the Trust 
Advisory Committee. All action of the Trust Advisory Committee shall be by 
majority vote. 

The %~rsiA&rp &mm~Iiee sMbave i b e p m  and #e auibo/j,@ ,& /% adso/ie 
&mi/b~. io dei-e ancf&ecf ibe Dusiee co~cembgpape~fk io be made to or 
hr ibe benedi 01 #e Be~efiaby donbg bk b 2 h e  
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ARTICLE ll 
DlSTRlBUTlON OFINCOME AND PRINCIPAL 

All property now or hereafter subject to this trust shall constitute the trust estate 
and shall be held, allocated, administered, and distributed as hereinafter 
provided. 

The bcome d.d be a M  lo aod become pnOuja! /om& a coamoo fund The 
Trustee may d i u t e  from such common fund to or for the benefit of the 
Beneticiary dwing his lifetime, such sums and at such times as the Trust Advisory 
Cornmiltee, in its absolute disaetion, determines appropriate for the Beneficiary's 
Special Needs. 

Upon the death of Joe Smith or the eariier termination of this trust, the Trustees 
shall f i e  nobee o//oeSmiV's deatb Ib #e Q!&&O/S o/#e D e p h t c  o/Xa/16 
.%mk?r and Deveiopmental Senrices, and to any county or city and county that 
has made a W n  request to the Trustees for such notice, addressed to that 
county or city and county at the address spedfied in the request The Trustees 
shall M u t e  fmm ibe ~ p n b q u d a o d h c o m e  of tae hs i  Lo tbe SCble 
& m i  of Hdld Am.. /o /  a Y m . i . a / ~ c p p a ~ / o r  or r i b w e d  by L4e 
Dpp&eof up fo Lbe mount r.ah&y ,b fie trusi The State Department of 
Mental Health, the State Department of Developmental Services, and any county 
or ciiy and county in the State of California shall be reimbursed ,&er Ibe JBfe 
&prLole~f of H e .  h k s  for the purpose of reimbursing it for costs and 
expenses of rnediml, heath vocational, or other services p d e d  to the plaintiff, 
and other assistance for such services paid by it to the plaintiff, to the full extent 
to which it may be so entitied pursuant to law or regutation, and shall distribute 
any sums remaining thereafter to the piaintiffs's surviving children in equal shares 
or to their issue by right of representation. 

Note: THE FOLLOWING LANGUAGE DOES NOT PROVIDE THAT 
THE STATE DEPARTMENT OF HEALTH SERVICES IS THE 
FIRST PAYEE AS REQUIRED FOR INDMDUAL AND 
POOLED TRUSTS. 

Upon the death of Joe Smith, the msfees sbaVpy aVp/p/erred 
(5'- of go^-l geuues as set forth in Probate code 3605, 
the I3vs.e~ &aV@e oot2i.e of doe hZb3 de& to tbe dhcfon 
of L6P Dppxtbm~3 of Hedta Smkr and Developmental 
Services, and to any county or city and county that has made a 

-- -. wf&n request to the TNstees for such notice, addressed to that 
county or aty and county at the address specified in the request 
Be J@nb-m& of H& Sermees aodDeve/opmeata/.%mi.a and 
my or%,w&fe ageorp 8b1.b baspromaed be~ehZs OD bebdf of doe 
A&%, d h g  h5 /2Xe&e. sda4 be rehbuned a d  receke a// w e b  
/emi@g& Lbe M o p  lo Ibe amou~i of iolb/medca/~ib~ce 
and o& beooedis pa~Z hr doe d ' g  /Yehe. if the trust 
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property is insuffident to pay all claims, then the T~stees shall 
petition the court for instnrctions and claims shall be paid from 
the trust property a s  the Court deems just The remainder, if 
any, shall be dibuted to Joe's heirs at law. 

No pari of ibP k i e d  emed by or Ibe corpus of Fbe fmsi cnated b e ~ 0  sbdbe 
m i d  ib q p h i  or rephceepub~e asidmce.btvefi. d a y  corn& si;k /edeml or 
oiber go~em01eoLI ageocp rbcb b .  a /gal rqmamiifiip lo sene pprso~s ~ + 2  
d&b2b& 

For Lbepuposes of def- ibe be~&iff@4 kf's Adzzh&hbb~. &e&-M 
or my oherptrbbc b e o ~ L r p m ~  e@BiZ& ~o.pari of tbep~cI)a/ or &come of 
Lbe bust d i e  &ti# be CDDJIY~~P~ adabk io mi;, b t w d c ~ e  b Lbe eveat tie 
bmke i r q . b y  my de-d or agmy ad&&ehg Ye&- &I or aop o h  
beod& to m!!p/la@a/orIbmm of tbe trud to or or, M&of tie be..&&.ry 
fopy/o/ eyq.kmL diab~. o r m &  rb~i%, Ned-Gd or my oLbergo~mmmi 
h~&i pmgram & auLbonied Ib pmrni;,e. ibe trtrslee Is auLboMed to dtwy me4 
rep& and b auFboz&ed /o ddmd at Fbe u p s e  of Fbe trtrsi ~Ibte. ay mcb 
requd- 

This Trust may not be modified or revoked except by order of the appropriate 
Couh In no event, shall the beneficiary of this Trust have any right to revise, 
amend, or modify this Trust or to exercise any power whatsoever with respect to 
this Tnrst, except by Order of the appropriate jurisdiction and only by the Tnrstee. 

I ARTICLE N 
GENERAL PROVISIONS 

This tNst has been accepted by the Trustee in the State of California and its 
validity, construciion, and all rights under it shall be governed by the law of that 
State. This provision shall apply regardless of any change in the place of the 
administration of the trust, or the change of residence of any Trustee or 
beneficiary. 

Executed at Modesto, California, this 220 dap of Augusf, 19N pursuant to that 
certain Order Approving Compromise of Disputed Cla'm dated July 10,1994 in 
Case No. 1234546, Superior Court of the State of Catifomia, for the County of 
Stanislaus. 

rn 
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* Bnckgmrcnd. The county has already determined that Mr. Smith war 50 years old and diibled on 
August 12,1994. He is still disabled. 

~ m s i o n :  If Mr. smith andlor his spouse is applying for Medi-Cal the trust shown above should 
be considered as an Individual Trust, established for a disabled individual excepted 
from treatment m accordance with OBfW '93 provisions. (See Procedures Section 9 
J WI). 

d The trust was established on August 12, 1994 (on or after 
August 1 1,1993), 

d Wrth the assets of Joe Smith, who was under the age of 65 and 
disabled when the trust was established, 

d 8y Sally Smith, Mr. Smith's guardian, who had the legal authority to 
act m place of, or on behalf of, Joe Smith, 

d For the benefit of Joe Smith, a disabled individual, 

d Who is determined to be cunentiy disabled in accordance with 
T i e  22, Section 50167(a). 

d The trust provides that DHS shall be the frrst to receive all assets 
remaining in the trust up to an amount equal to the total medical 
assistance paid on behaff of that individual by M e d i i l .  

d The trust is irrevocable. 

Funds d i u t e d  to Mr. Smith for his support and maintenance from trust income 
shall be considered income in accordance with Ariide 10. Funds d i u t e d  to 
Mr. Smith for his support and maintenance from trust principal shall be considered 
available prooerty. 

Nou: If Mr Smith, age 50, andlor his spouse is applying for Medi-Cal with the trust shown 
above, except that the Imst did not meet all of the criteria for an Individual Trust, the 
trust should be considered as an OBRA '93 Trust and treated m accordance with 
Ptocedures Section 9 J V H 3 for the following reasons. 

d The trust ms establiied on August 12,1994 (on or after August 1 1,1993), 

d Wrth the assets of Joe Smith, 

d By Sally Smith, Mr. Smith's guardian, who had the legal authority to act in 
place of, or on behalf of, Joe Smith, and 

d It is irrevocable. 
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The trust provisions provide the trustees with full diretion to release any amount 
of trust income and trust principal. Payments can be made to or for the benefit of 
Joe Smith andlor hi spouse. Therefore: 

d Adual payment(s) of tn#t income made to, or for the benefit of Joe Smith or 
his spouse shall be treated as income in accordance with Article 10. 

d Athral payrnent(s) from the trust principal made to, or for the benefit of 
Joe Smith or his spouse shall be treated as income in accordance with 
Article 10. 

d Any portion of trust principal or trust income that could be paid to, or for 
the benefit of Joe Smith or his spouse under any circumstance, but is not, 
shall be treated as a ~ i k b k  orowrty (pursuant to Section 50402@)-(f) 
except that subsection (e) does not apply to annuities purchased on or after 
August 11 .I 996). 

d Any actual payment(s) of trust principal or trust income that is not made to, 
or for the beneiil of Joe Smith or hi spouse, shall be considered a 
transferred asset and may be a disqualifying transfer in accordance with 
ACWDL 90-01. 

Note: If Mr. Smith andfor his spouse arek  apptying for Medi-Cal and the tmst above was 
established on Auaust 12,1992 the above trust would be considered an UQT and 
treated in accordance with ProMures section 9 J V1 D 3 for the following reasons. 

d The trust was established prior to August 11,1993, 

d With the assets of Joe Smith, the beneficiary, 

d By Sally Smith, Mr. Smith's guardian, who had the legal authority to act in 
place of, or on behalf of, Joe Smith. 

d The trustees have dmt ion  to release any amount of trust income and trust 
principal. 

d The .trust is bevocable. 

Even though the trust is goJ revocable because the trustees have full diiwetion to distribute trust 
income and tmst principal, the total trust income and trust principal contained in the trust are available 
whether or not the trustee is actually releasing it. 

d Any amount d&Wkd from the lrust princiml to Joe Smith or his spouse, or 
to another person or errtrty on behalf of Joe Smitfr is available orom*. 

The maximum amount from the trust orinciml that the trustee may distribute 
to Joe Smith or hii spouse, or to another person or entity on behalf of 
Joe Smith, but which is not distributed, is available orom* (pursuant to 
Section 50402(b)-(f) except that subsection (e) does not apply to annuities 
purchased on or after August 1 1,1993). 

- 
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/ Any amountdMbuted from the trust income to Joe Smith or his spouse, or 
to another person or entity on behalf of Joe Smith, is income and subject to 
treatment under Article 10. 

/ The maximum amount fiom the trust income that the trustee may diibute 
to Joe Smith or his spouse, or to another person or entity on behalf of 
Joe Smith, but which is not disbibuted, is considered mcome in the frrst month 
and thereafter avaitable wowrtv (pursuant to Section 50402(b)-O except 
that subsection (e) does not apply to annuities purchased on or after 
August 1 1, 1 993). This is because the terms of the trust provides that 
income shall be added to and become trust principal. 
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SAMPLE : BLOCKED ACCOUNT 

San Francisco County Superior Court 

1 ABCK A LAW CORPORATION By: krry  ones. Deputy Ckrl< I 
3 SAN FRANCISCO, CALIFORNIA II 

TELEPHONE : (415) 1234567 

Attorneys for the Ptaintiff and 

Crossdefendant 

IN THE SUPERIOR COURT OF THE STATE OF CAUFORNiA 

IN AND FOR THE CITY AND COUNTY OF SAN FRANCISCO 

h e  Doe, a a o o r  by 1 NO. 123456A 

12 Joyce Doe, Guardian I 3 
1 ORDER TO 

1 DEPOSIT MONEY 

1 
Corporation, Defendants } 

21 11 Compromise of Disputed Claim of Minor, and such compromise 

18 

19 

20 

I 22 having been approved 
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CRCUlflANCE UND6R 

RX/Cfl PAn/B%D 

HDY 7x6 I) 

ZJST1AYB.r 

YADE TO T i 6  

/NDrnY! 

- -- 

iT IS ORDERED that Joyce Doe, Guardian for J& Doe, a minor, shal 

deposit the monies belonging to the minor in Play 3 Savings and Loan, a 

,3&st-beankg savings account having no maturity date and that 

account be in name of the guard~in as bustee for the above minor. 

The Court finds the minor was bom on June 3,1983. When said 

m h r  afhbs fie age of e/gbiwpm ibe depos~by 

w13ouL /u&w order of fie Court /s auhonied and diecLea' to pay by 

&e& or by drfi  upon p m ~  d'and a// monies: hdudkg 

f b i m .  bereby ordered Co be deparzed diecUy to ihe formw 

mho. Except for majority, no witbdrawak of principal or interest shall be 

made from the account without the prior written Court order therefore 

bearing the impression seai of this Court 

It is the intention of this court that the funds deposited to this account 

be wed fw the payment of Jane Doe's future medical expenses, if any. 

&Leo[- ;/anuaa/y 22 I 9 g  

I JUDGE OF 'FHE SUPERIOR COURT 

If Jane Doe's parents apply for MedFCat for themselves and Jane, the trust shown 
above should be treated in accordance with Procedures section 9 J VII for the 
Wowing mns .  

d The trust was established on January 12,1993 (prior to August 11,1993). 

d Wrth the assets of Jane Doe, 

d By Joyce Doe, Jane Doe's guardian, who had the legal authority to act in 
ptace of, or on bebatf of, Jane Doe, and 

d The trustee does not have dkcretion to release any amount of trust income 
or trust principal. 

4 The trust is irrevocable. 
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The trust prindpal and trust mcome shall be considered unavailable if they are not 
distributed. 

d Funds distributed from trust income shall be considered income in - 
accordance with Article 10. I 

d Funds distributed from trust principal shall be considered available 
DroDerhr. I 

N*: If Jane Doe's Blocked Account was established on August 12, 1993 it would be 
considered an OBRA '93 tmst and treated in accordance with Procedures section 
9 J V H 2 for the following reasons. 

Jane Doe's blocked account was -shed August 12,1993 (on or after 
August 1 1,1993), 

d With the assets of Jane Doe, 

4 By Joyce Doe, Jane Doe's guardian, who had the legal authority to act in 
piace of, or on behalf of, Jane Doe, and 

d Tntst income and trust principal is to be paid to Jane Doe, the beneficiary, 
when she attains the age of eighteen years. 

d The blocked account is irrwocabte. 

Therefore, since the provisions in the trust provide for payment of principal and 
income at some time m the future, the entire amount of the trust principal and trust 
income k to be considered avaitabie oroDeW regardiess of the fad that the funds 
cannot be released until Jane Doe reaches the age of 18. In determining the 
availabii of the property held in trust Section 50402 (b)-(f) applies except that 
sobsection (e) does not apply to annuities purchased on or after August 1 1.1993. I 
A blocked account would never be considered an m. To be an MQT the trustee 
must have some d i o n .  A blocked account gives the trustee no d i t i o n  in 
distributing trust principal or trust income. I 

- - -- - - -- - - 
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LAST WILL and TESTAMENT 

JANE DOE 

I, JANE DOE, a resident of the County of Sacramento, State of California, 
declare this is my will, and I hereby revoke all wills and codicils previously 
made by me. 

FIRST: I am a widow. I have one chid, namely, SUE DOE. I have no other 
children, Sing or deceased. 

SECOND: I give my entire estate IN TRUST to SU& DOE to be di iu ted  
or retamed in trust as hereinafter provided. 

A The primary bene5ciary ofthis trust is to be SUE DOE, who has a 
disabiiii that substantially impairs her ability to provide for her own care and 
custody, and constihrtes a substantial handicap. The trustee shall hold, 
administer, and distribute all trust property allocated to the trust for the 
benefit of the beneficiary during the beneficiary's frfetirne unless the tnrst is 
eartier tmnbted. 

6. In accordance wiU~ the purpose of this hwt and subject to the 
guidelines provided below, the hsrrtu (EMIMA JOHN SO^ m y  pay 
t o 0 r " ~ ~ I y f m b K b ~ q f t h C ~ a s m u c h o f t h c t r r a t  
n r t i n c m n e a n d , i f d r r f f i n b o m c i s ~ * t r z * F t ~  
a s t b c ~ ~ , k r t b c ~ ' s s o l c d i s a f i o n , f o b c  
~ m ~ & f v ~ t b c ~ s d ~  

C. The bustee may, in tke a s t d s  disarfion, pay tast iliness and 
funeral -, any death taxes m u t a b l e  to any part of the trust estate. 
and expmes from the administration or dibution of the trust estate. 

D. No interest in the principal or income of this hwt may be 
a n t i a m ,  assigned, encumbered, or subject to any creditor's claim or to 
legal process before actual receipt by the beneficiary. 

E. Upon the death of SUE DOE or the termination of this !rust, the 
balance of the !rust assets shall be d e u k d  as follows: 

90% to: AAA Foundation 
1 Telegraph Avenue 
Oakland, CA 94612 

10% to: The AAA Society 
Monterey Bay Region 
1 Highway 9 
Boulder Creek, CA 95006 
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EXECUTOR I )  

THIRD: If any provision of this will is unenforceable, the remaining 
provisions shall nevertheless be carried into effect 

FOURTH: As used in this will, the maswim, feminine or neuter gender, 
and the singular or plural number shall each be deemed to indude the 
others whenever the context so indicates. 

I 
I 

FIFIH: If any beneficiary or legatee under this, my last Will and Testament. 
or  any person who, if I died intestate, would be entitled to any part of my 

I 
estate, either in hi or h e r  name or in the name of another, amtests. 
contmverk, disputes or calk into question the validity of this, my Last Wdi 
and Testament or any provisions contained therein, or any codicils thereto. 1 but shall torM any fight or claim thereunder and any portion of my estate 
to which any penon opposing my will would in and contingency be entitled, 

i and if in said case any person or persons whomsoever shall be lawfully 
I determined to have a share of my estate, I give, devise and bequeath to 

such person or persons the sum of One Dollar ($1.00) and no more, in lieu 
I of any other share or interest in my estate. ~ 

SIXTH- I mmhab J O m  J. JOSEPEIS as the executor of this will. The -- 
term "my executor, as used in this will, shall include any personal 

I representative~fmyesrate. 

I subscribe my name to this will on Mav 1. 1994 at Sacramento, 
California 

On the date written below, JANE W E  decked to us, the undersigned that 
this instntment consisting of three pages, including the page signed by us 
as witnesses, was her will, and she requested us to ad as wiheses to it 
Shethereuponsignedthiswilinourpresence, all of us being presentatthe 
same time. We now, at her request in her presence and in the presence of 
each ather, subscribe our names as witnesses. tt 

is our betiithat JANE DOE is of sound mind and memory and is under no 
constraint or undue influence whatsoever. We dedare under penalty of 
pe jury that the foregoing is true and correct and that this declaration was 
executed on May 1,1994, at Sacramento, CaMomia. 

w Address: 1234 Second Street 

Jane Smith SaaamentD. CA 94234 

Sarah Strong ' 
Address: 1555 S&r 
Saaamento, CA 94234 
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.a Dixcztssion: After the death of Jane Doe. Sue  Doe applied for Medi-CaL The hst ,  estabbhed 
by the above will, should be treated in accordance with Procedures section 9 J VII - 
for the following reasons. 

fl The tmst was estabiished at the direction of the will, 

fl Wrth the assets of Jane Doe. 

. By, Jane Doe, who had the legal authority to act m ptace of, or on behalf of, 
Sue Doe. 

fl The trustee. Emma Johnson has discretion to release any amount of trust 
income or lrust principal. 

Because the trust is irrevocable: 

..) trust principal and trust income shall be considered unavailable if not 
distributed. 

3 ' funds distributed to Sue  Doe for her support and maintenance from trust 
income or trust principal shall be considered income in accordance with 
Articie 10. 

Nou: The trust above would be considered an MQT or an OBRA '93 trust for the 
following reasons. 

fl The tmst was not established with the assets of Sue Doe. 

d The bust was &ablished by will. 
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Tms?or(s)/ + 
settior (s) 

Revocable * 

Trustee 

THE ADDAMS FAMILY TRUST 

1 1. Trust Name 

This trust shall be known as M E  ADDAMS FAMILY TRUST. 1 
11. TRUST PROPERTY 

(A) Roger and Ruth Addams, called the "setUorsn declare that they have set  
aside and hold m the ADDAMS FAMILY TRUST, all their interest in the property 
desuibed m the attached Schedules A, B, and C. 

The trust property shall be used for the benefit of me trust beneficiaries, and shall 
be administered and distributed by the trustee in accordance with this trust 
instrument 

(B) Either settlor, or bath, may add additional or after acquired property to the 
trust at  any time by listing it on the appropriate scheduie. 

(C) All trust property listed on Schedule A shall remain the community property 
of settlors. Roger and Ruth Addams. The trust property listed on Schedule B 
shall remain the separate property of Ruth Addams. The trust property fisted on 
Schedule C shall remain the separate property of Roger Addams. 

(D) As long as both setUors live, either settlor may revoke THE ADDAMS 
FAMILY TRUST m writing, at any time, without notifying the beneficmy. 

(E) As long as both sefflon l i e ,  THE ADDAMS FAMILY TRUST may be altered, 
amended or modified only by jomt action in writing by both Roger and Ruth 
Addams. 

Ill. TRUSTEES 

(A) The tmstee of M E  ADDAMS FAMILY TRUST shall be Ruth Addams. The 
trustee may act for, and represent, the trust in any transaction. 

(5)  The first settior to die s M I  be called the "deceased spouse." The living 
settior shall be called the "sunriving spouse." 

(C) Upon the death of the deceased spouse, the trust shall continue in effect as 
before, with the property of the deceased spouse remaining m the trust for the 
be- of the su-ng spouse, until the death of the surviving spouse, and then 
distributed to the beneficiary, the trustor's daughter Rose Addams, with the rest 
of the trust assek. 

@) Upon the death or incapacity of the sunriving spouse, the successor trustee 
for THE ADDAMS FAMILY TRUST shall be Robert Robin. 

- -- - - 
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Date I) 

Established 

We cert8y that we We read this Dedaration and Instrument of Trust and that is 
comedy states the t e r n  and conditions under which the trust property is to be 
held, managed, and disposed of by the tmstees, and we  approve the Dectarabon 
and Instrument of Trust 

Dated: &mdm 5. 1993 

!%wb B k  
Settfors and Trustees 

Sate of Caiifomia 
County of SacrarnentD 

On & d m  5. 1 493. before me. a nobry public for tbe State of 
California, personalty appeared Roger and Ruth Addams known to me to be the 
settlorr and trustees of the trust created by the above instrument and to be the 
persons whose names are subscribed to the instmnent and they acknowledged 
and executed the same as settlm and trustees. 

Roger and Rum Addams apply for Medi-Cal on September 10,1995. The above 
trust should be @sated as an OBRA 33 trust in accorctance with Procedures section 
9 J V H 1 for the following reasons. 

fl The trust was eshbbkd on December 5,1993 (on or after August 
11, 1993). 

d Wlth the assets of Roger and Ruth Addams, and 

d By Roger and Ruth Addams. 

d The trust is revocabie. 

Since the bust is revocable: 

d The entire value of the tmst principal and trust income retained by 
the trust is considered available ~roDertv (pursuant to Section 
50402 except that subsection (e) does  not apply to annuities 
pwcbsed on or  after August 11.1993) to Roger and Ruth Addams. I 

- - - - - -- - 
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d Any actual payments from the tmst (whether from tmst income or - 
trust principal) made to, or for the benefit of Roger and Ruth 
Addarns is treated as income in accordance with Artide 10. 

/ Any actual payment from the tmst which is not made to, or for the 
benefit of Roger and Ruth Addams is considered a transfer of 
asse ts  which may be disqualiing and shall be treated in - 
accordance witb A W L  9M1. I 

If Roger and Ruth Addams were applying for Medi-Cal and the trwt above was 
established on August 12,1992 the above trust would be considered an MQT and 
treated in accordance with Procedure Section 9 J Vi D for the following reasons. 

b' The tnrst was established prior to August 1 1,1993, 

d With the assets of Roger and Ruth Addams, 

b' By Roger and Ruth Addams. 

b' The trust is revocable. 

Since the tmst is revocable: 

/ The entire amount of the princid contained in the trust is available 
pmDertv (pursuant to Section 50402 except that subsection (e) 
does not appiy to annuities putchased on or after August 1 1,1993) 
to .Roger and Ruth Addams. I 

/ The entire amount of income is available income to Roger and 
Ruth Addarns and subject to treatment under Article 10. 
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TREATMENT OF TRUSTS AND 
ANNUITIES FOR MEDI-CAL 

ELIGIBILITY 
TRAINING SUMMARY 

AII County Welfare Directors Letter, Number 95-75 released D H S s  proposed regulations for a March 1, 
1996 California implementation of OBRA '93. A public hearing was held Janwry 10, 1996 prior to 
implementation. Minor post-hearings were made and have been reikcted in this training summary and 
procedures. Counties will be receiving another ACWDL with the final regulatory language. 

PLEASE NOTE This is intended to be a SUMMARY ONLY. Do not retv uwn  this document when vou 
are dealmo with a trust or annuity. Instead, find and apply the regulations and more detailed procedures. 

ANNUITIES PURCHASED ON OR AFTER 811 1/93 

Proposed Section 50489.5 sets forth the treatment of funds held in an annuity. It says that, 

The undistributed balance of an annuity shall be considered unavailable p r o m ,  if the 
annuity canttact is annuitized (payments are fixed, equal and monthly) upon the life 
expectancy of the annuitant (the purchaser of the annuity who is also the recipplent of the 
monthly payments) in accordance with the life expectancy tables deveioped by the 
Secretary for the Department of Heatth and Human Services or if it is annuitized for an 
even shorter penpen& of time 

@ The life expectancy of the annuitant shall be determined based on tables specified by the 
Secretary of the Department of Health and Human Se~ces.  Remember, if eligible part of the 
month, then eligible for a full month. For example, if the Secretary's tables give a life expectancy 
of 722 years (7 years and 264 months) and the guarantee period for a period certain annurty or 
life expectancy of the annuity company for an annuitant is 725 years, even though the life 
expectancy or guarantee period for the annuity exceeds the Secretary's We e>cpectancy, bath of 
the life expectancies take the annuitant into the 7th year, third month. I 

8 If any payment may be made beyond the Me q c t a n c y  of the annuitant (determined as above), 
there has been a transfer of property (from purchase date of the annuity) and may be a 
disqualimg bans* (see ACWDL 90-01). The percentage of the p u n h s e  price used to fund the 
payments that may be made beyond the life expectancy of the annuitant would be the amount 
transferred for less than fair market value. (See attached sampie payment schedules.) 

8 All payments distributed from the annuity a re  to be considered as gross unearned income in 
accordance with Tffle 22, Section 50507. 
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8 Annuitization is required. This means that the annuitant (the recipient of payments from the 
annuity and the one upon who's S i  the annuity has been annuitlzed) must be receiving fixed, 
equal. monthly payments. (An annuity shall also be considered to be annuitired if it is paying 
reasonable cost of S ~ n g  increases, i.e., annual increases of iess than or  equal to 5%.) 

8 If the annurty has not been annuitized, payments a r e  considered to be deferred. The provisions of 
ACWDL. No. 90-01. draft regulation Section 50402 will appty to the extent they are not 
inconsistent, which means that we will count the cash surrender value in the property reserve until 
!steps a re  taken to surrender or annuitize the annuity. Do not count the cash surrender value of 
the annuitv in the ~rotertv reserve if a wriod of indioibili has been assessed for a disawliiinq 
transfer of assets. 

%NO=: This means that the value of an annuity a n  no longer be made unavailable just because 
arrangements have been made to take periodic payments of principal and interest 
Rather, the payment period (lifetime or period certain) must be less than or equal to the 
remaining life expedancy of the annuitant based upon the fife expectancy tables of the 
Secretary. If the payment period for period certain annuities, or  the r i  expectancy tab& 
used by the company in establishing a iitime annuity resuits in a length of time greater 
than the expected life given on the Secretary's tables, then there is a transfer of assets for 
less than fair market value. Once the individual takes steps to receive fixed, equal, 
monthly payments in accordance with the Secretary's tables, then the balance will be 
considered unavailabie and no period of ineligibility shall be assessed. 

ANNUmES PURCHASED ON OR A F E R  811 1193 AND BEFORE 3/1/96 

lndivduals who purchased annuities between the effective date of the law (811/93) and the implementation 
date in Cai-Mm (31196) will be requested at appfication o r  redetermhtion to attempt to have their 
annuity annuitized (restructured to make fixed, equal, monthly payments) in accordance with the 
Secre?ary's tables. Counties shall provide the applicantbeneficiary with the life expectancy of the 
annuitant based upon the annuitmfs wrrent aue for their use in restructuring the annuity. 

8 The annurty will be considered unavailable as soon as the individual takes steps to surrender or 
annuitite the annuity (see number 4 and 5 above) in accordance with the w s  tables. 

8 If the annuity cannot be restructured and the annuitant provides verification of that fact from the 
agent or  company who sold them the annuity, undue hardship shall be determined to exist 

%NOTE: If undue hardship is determined to exist, the annuity will continue to be treated m 
accordance with the Section 50402 in ACWDL 90-01 (as long as the individual is 
receiving periodic payments of principal and interest, the balance shall be considered to 
be unavailable). 

ANNUITIES PURCHASED PRIOR TO 8111193 

0 Annuities purchased prior to 811 1193 shall be considered unavailable as long as the individual is 
receiving periodic payments of principal and interest in accordance with ACWDL 90-01 draft 
regulation Section 50402. 

- - -  -- - -- 
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8 Annuitants who purchased annuities prior to the effective date of OBRA '93 shall not be required 
to contact their agent to have their annuities restructured. 

i k  TRUSTS - MQTs. SLDs and OBRA '93 TRUSTS 

There are three major differences between OBRA '93 Trusts and MQTs / SLDs. They are: 

OBRA '93 Trusts MQTs 1 SLDs 

If Utere are any circumstances If the trustee has any discretion to release trust 
when trust assets (principal or  trust assets to, or  for the benefit of the individual. then 
income) can be d i ibu ted ,  to or for ail the trust assets over which fhe trustee has  dis- 
the benefit .of the individual, regard- cretion are considered available, regardless of 
less of when or whether they may be whether or not they actually are available. 
distributed, then the trust assets are  
considered currently avaiiable. 

All available tnrst assets (principal and All available trust principal is considwed 
trust income) are considered property. property. All avaaMhbie trust income is 

considered income. 

All distributions to of for the benefit All distributions of principal to or  for the benefit of the 
individual are considered the indivii~lal are considered property. 
income. 

All d i b u t i o n s  of tmst income to or  for the 
I 

benefit of the individual are considered 
income. 

%NOES: If trust documents do  not state whether the trust is revocable o r  irrevocable, the 
trust is revocabk in accordance with Probate Code Secb'on 15400. 

When the term indiividual is used it means the person who's income or properly is 
being evaluated. Although the "individual" may be the Wi-Cal 
app!icantlbeneficiary, it may not be. The "indi~idual" may be someone who does 
not want, or who is ineligible for Medi-Cal, but who is financially responsible for an 
appf cantlbeneficiary. 

For rewxabie trust assets to be counted, the individual who has the right to 
revoke the trust must also have the right power and authority to use the trust 
proceeds for hkiher beneiit or for the benefit of someone eise m the MFBU. 

Proposed Section 50489.5 describes an OBRA '93 Trust as a trust (revocable or irrevocable) 

d established other than by will, 
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d with assets of the individual or spouse. 

4 by the individual, spouse or some other person or  entity, or court on hisltter behalf. 

The OBRA '93 trust regulations are appiicable without muard to: 

the purpose of the trust 
whether the tmstees have. or exercise any diaet ion under the trust, 
any restrictions on when or whether distributions may be made from the trust, and 
any restrictions on the use of distributions from the trust 

REVOCABLE OBRA '93 TRUSTS 

0 The principal and u n d i  income of the trust shall be considered available property 
(pursuant to Section 50402 except that subsection (e) does not apply to annuities purchased on or 
af&er August 11.1993) to the applicant or spouse. (Interest could cause an individual to be over 
the property limit in the month it is acaues in the trust) I 

8 Payments from the trust made to. or for the benefit of the applicant or spouse are considered 
available income. 

6, Payments made to some other person or entity for a purpose other than to, or for the benefit of 
the applicant or spouse sMI be considered a transfer of assets which may be disqualifying (see 
A W L  9041). I 

IRREVOCABLE OBRA '93 TRUSTS 

8 Payments from the trust made to, or for the benefit of the applicant or spouse are considered 
availabte income. 

9 Any porhon of the trust income or principal which could be paid under anv circumstance to, or 
for the benefit of the applicant or spouse (but is not actually distributed) shall be considered 
available property (pursuant to Section 50402(b)-(9, w t  that subsection (e) does not apply to 
annuities purchased on or after August 1 1,1993). I 

e Any portion of the trust prindpal or trust income which cannot be diibuted to, or paid for the 
benefit of our applicant or spouse is to be considered a transfer of assets which may be 
disqualifying (see ACWDL 9041)- The uncompensated d u e  of the transferred assets shall 
indude the amount of assets used to set up the tmst or any subsequently added assets. 
Payments already made to someone else not for the benefit of the individual or spouse from that 
"und'ibutable" portion shall not be deducted from the computed d u e  of assets mmfemed. 

I 
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0 Any payments made from the tm income or  principal for a purpose other than to benefit our 
client or spouse are considered transfened assets which may be diiqualifying (see ACWDL 9M)1). I 

%NOTE: The transfer of trust income would be considered a transfer of assets oniy if the transfer 
occurred on or after 811 1/93 and to the extent set forth in guidelines on transfers still to be 
developed. 

UNDUE HARDSHIP 

OBRA '93 Trusts shall be treated as "Other Trusts" if the OBRA '93 requi~rnents  are shown to work an  
"undue hardship". 

0 For undue hardship to exist a(l of the conditions in a d  (beiw) must be present except that 
subsection I d  does not apply in the case of an  annuity. 

a. The trust assets cannot under any circumstances be used to provide for heatth 
care or medical needs of the individual, 

b. Health care cannot be obtained from, and medical needs cannot be met by, any sources 
other than M e d i i i  without depriving the i n d i i w l  of food, clothing. shetter, or other 
necessities of iife, 

c. The individual's parents (if the m d ~ d u a l  is under 21) or the individual's spouse, 
do not have assets to pmvide for heatth care and medical needs, or health care 
coverage for the individual without depriving themselves of health care or medical needs, 
food, clothing, shelter, or other necessities of life, and 

d. The courts have denied a good faith petition to release the trust assets to pay for 
the required medical care. A petition to release the bvst assets shall not be 
considered a valid good faii petition if the petition contams language that 
suggests or requests the courts do anything other than release the trust assets needed to 
pay for the required medical care. The County must verify the petition by viewing both the 
petition and the court order. 

8 No pelson shall be made ineiigible to the extent otherwise exempt income or 
property is held in tnrst 

8 Annuities purchased between August 1 1,1993 and Marc3 1,1996, which cannot be 
annuilized to comply with treatment under OBRA '93. shall continue to be treated in 
accordance with ACWDL 90-01, Section 50402. Written verification must be obtained from the 
entity that issued the annuity verifying that the annurjc cannot be restructured. 

ff undue hardship is found not to apply and this results in an adverse action, the notice of action 
for the adverse action must include the statement The provisions regarding undue hardship 
considered and found not to exist " 

I 
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MEDICAID QUALINING TRUSTS fMQTs) ESTABLISHED PRIOR TO 811 1193 

Proposed Section 50489.1 says an MQT is a trust established 

prior to August 1 1.1993, 
other than by will, 
by our applicant or the spouse or by someone acting on their behalf, 

• which provides that helsheithey may receive directly or indirectly trust income or principal f m  the 
trust, and 
which gives the trustee(s) discretion in distributing principal and/or trust income. 

%NOTE: An MQT may have been established expressly for the purpose of qualifying for Medi-Cal 
although it may acbally result in ineligibiirty. 

REVOCABLE MQT 

0 Property in a revocable MQT is considered to be available (pursuant to Section 50402, except that 
subsection (e) does not appiy to annuities purchased on or after August 1 1,1993). I 

8 Income of an MQT is also considered to be available. 

IRREVOCABLE MQT 

0 Any amount distributed from the principal of an irrevocable MQT to the applicant or the spouse, or  
to anyone on hislherttfieir behatf shall be considered available property. 

8 Any amount distributed from the income of the MQT to the a p p l i i  or  the spouse, or to anyone 
on h i A h e i r  behalf shall be considwed available income and treated in accordance with the 
income regutations. 

(B Any amount of principal retained by the trust that the bwtees could, at h i  discretion, 
distribute to, or for Ute benetit of the applicant or spouse. shall be amsidered avaitabie property 
(pursuant to Section 50402(bHf) except that s u b s d o n  (e) does not apply to annuities pmhsed 
on or after August 1 1,1993). 1 

8 Any amount of trust income that the tnrstee(s) could, at hishrftheir d i i t i a n ,  dbbibute to, or for 
the benefit of tbe a p p i i  or spouse, shall be considered available income. 

8 Any amount of trust principal for w h i  the m s )  has no d i t i o n a r y  power to reiease to, or 
for the benefit of our applicant or the spouse shall be considered a transfer of property w h i  may 
be diiuaiifying (see ACWDL 9M1). The date of the transfer shal be the date the trust was 
established or the date disbursement is d i i n u e d ,  whichever is applicable. 

1 
%NO=: The transfer of bust income would be considered a m n s k r  of assets only if the transfer 

occurred on or after 811 1/93 and to the extent set forth in guidelines on transfers to be 
developed. 
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6. OTHER TRUSTS 

The following are some of the most common "Other" trusts you might encounter. 

d Trusts that are not MQTs, SLDs. or OBRA '93 trusts. 

Trusts that arq established prior to April 7, 1986, solely for the benefit of a mentalty retarded 
person who resides in an intermediate care faciti for the mentally retarbed. 

c/ Trusts that are established by will. 

d ' Certain trusts established for disabled individuals on or after August 11. 1993. (See ACWDL 94- 
01 .) 

d Blocked accounts established prior to August 11,1993, which cannot be distributed until a minor 
reaches ages 18. 

d Trusts established by a grandparent with h i i r  own property for a grandchild's college 
education, etc. 

d Trusts established by the community for the medical and social service needs of an  individual. 

d Trust accounts opened under the California Uniform Transfers to Minors Act (CUTMA or UTMA) 
for a child with an adult named as custodian. 

Treatment of an "OtJwf tmst would be in one of iive ways. 

g and 8 UnlAvaitaMe Property 

8 and 8 UnIAvaila ble Income 

8 Transferred Asset 

The key points to determining how to treat an "Othef trust are: 

Was the MdtCa l  applicantlbeneficiary's or spouse's property or property rights used to establish 
the trust? Is the person disabled? 

Was the Medi-Cal apphcantkneficiary's or spouse's property or property rights transferred into a 
lrust established by someone eke? 

Was the bust established by and with funds belonging to someone else? 

Is the bust revocable, and if so, does the individual have both Ute legal right, power and authority 
to use the funds for his/her own support? 

%NOTE: Any trust established by the community designated for medical and social senrice needs 
of an individual shall be considered unavailable. The individual has  no legal right power, 
or authority to use the funds for hislher support 
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REVOCABLE "OTHER" TRUSTS 

if the individual or spouse has the right to revoke the trust and to use the proceeds for hisher support and 
maintenance, then the entire amount held in tntst is available. 

d Trust income is income. 

d Trust principal is property. 

If the individual or spouse does not have the legal right power and authority to revoke the trust and to use 
the proceeds for his/her support and maintenance then the trust is unavailable until distrib@ons are 
achwliy made to himlher. (Even though a trustee may have the power to revoke a trust hdshe may not 
have the legal right to use the funds for hislher own support and maintenance.) 

IRREVOCABLE "OTHERm TRUSTS 

The f u n 6  in the trust are unavailabie until they are actually distributed to the indmdwt or spouse for 
hisfher support and maintenance. 

8 If estabiihed with the income. property or property rights of the individual or individual's 
spouse: 

a Funds distributed from tntst income shall be considwed income in 
accordance with Article 10. 

a Funds distributed from trust prinapal sMi be considered availabie 
DroDerty- 

a Funds that cannot be distributed under any drumstance shall be 
considered transferred assets and may resuft'in a disqualifying transfer 
(see ACWDL 90-01). 

8 If established with income, property or property rights of an individual who is not a 
MFBU member or responsible reIative: 

a Funds actuallv distributed for the support and maintenance of the 
individual or spouse shall be considered mwme m amrdance with 
Article 10. 

a Funds that are not di-uted are not available and are not subject to the 
transfer of asset p w ~ o n s  since the trust was established with funds 
bdonging to an individual who is not lhe indiiual or spouse, not a 
member of the MFBU and not a responsible relative. 
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TRUSTS ESTABLISHED ON OR AFTER 8111193 FOR DISABLED INDIVIDUALS 

Two types of trusts established with the property or property rights of disabled individuals are excepted 
from the OBRA '93 treatment but must be treated in accordance wilh these rules. The two types are 

Individual Trusts and 

@ Pooled Trusts 

The characteristics of those two types of trusts are contained on the chart in the Procedures 
manual. 

6 NOTE: Transfer of assets provisions do not apply to transfers of the disabled individual's or 
disabled spouse's property or property rights to an Individual or Pooled trust. Although 
augmentations or additions to such trusts by that individual or spouse after helshe 
reached the age of 65 may result in a d~squalifying transfer. 

To ensure that recovery of the costs of medical care occurs, counties shall notify the Depaflment of 
Health Services. Third Party Liability Branch whenever such a trust is encountered, the disabled 
individual or disabled spouse dies. or the trust is terminated. Send photocopies of the trust. the 
Medi-Cal beneficiary's name and Social Security number and Medi-Cal I.D. number to: 

Department o f  Health Services 
.Third Party Liability Branch 
Recovery Section - PI 
MS 4720 
P.O. Box 997425 
Sacramento. CA 95899-7425 

CALIFORNIA UNIFORM GlFT TO MINORS ACT (CUTMA) I UNIFORM GlFT TO MINORS ACT lUTMA) 

This is an irrevocable gift to a minor (minor is owner.) The g~ f t  is property of the minor even though 
the person making the gift is often the custodian of the trust. The custodian does not hold legal title 
like a truslee does. The custodian only manages and invests the gift for the child until lhe child 
reaches the age of majority Many times the custodian chooses to restrict hislher access to the funds 
by making them available onlv bv an order of the court "upon a showing that the expenditure is 
necessary lor the support, maintenance, or education of the minor". 

- 

/ Unless such a restriction appears on the trust, the trust funds are available to the child. 

J If such a restriction is present. the funds are considered unavailable. When made, distributions 
for the support and maintenance of the individual or spouse are considered income. 

A OTHER CONSIDERATIONS 

SPECIAL NEEDS LANGUAGE 

A trust may contain special needs or other exculpatory language. If such a trust was established with 
the ind~vidual's or spouse's properly or property rights and falls within the parameters of an MQT. SLD 
or OBRA '93 trust. that language is ignored because under those rules, the trust is deemed available 
whether or not i t  is made actuallv available. 
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Special needs and exculpatory language may look like this: 

"The trustee shallpay to or apply for the benefit o f  John Smith for his lifetime, .. . 

such amount from the principal or income o f  the trust estate, up to the whole 
thereof, as the trustee in its sole and absolute discretion may deem necessary 
or advisable for the satisfaction o f  Joseph's special needs.- 

- 

No part of the principal or income o f  the trust shall be used to supplant or 
replace public assistance benefits o f  any County, State, Federal or other 
government entity which has a legal responsibility to serve the beneficiary 
herein." 

6 NOTE: If the trust was established as a result of a personal injury settlement. the 
Department is to be notified of the proposed establishment by the plaintiffs 
attorney. The Department's legal staff reviews the trust to ensure that the individual 
can reasonably be expected to benefit from the trust and to ensure that amounts 
contained in the trust are reasonable aiven the individual's needs. Althouah the 
Department may not oppose the estabkhment of the trust, the special neeis and 
exculpatory language contained in the trust do not make the individual eligible for 
Medi-Cal and do mean lhat the trust fundswill be considered unavailable. 
Unless the individTal is determined to be disabled and the trust meets all the 
other characteristics for an excepted Individual or Pooled trust, the trust 
funds will be considered under the OBRA '93 or MQT provisions. 

SNEEDE TREATMENT 

If the MFBU is ineligible due to excess property in a trust or annuity owned by a child, unmarried 
parent, stepparent, or a non-parent caretaker relative, the county shall complete a Sneede property 
determination to establish if there is eligibility for other family members. 
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MOT 
Deem available the . - 
marimum the tyustee has 
discretion over. 

I An available mrcr princ@aZ 
(whether paid or retained) & 
proLmQ pursuant to Section 
50402 (bHf), except thar 
subsection (e) does not 
apply .to annuities purchased 
on or af te~  August 1'1,1993. 

TREATMENT OF TRUSTS 

All dimibuted income is 
income in accordance with 
Article 10. Review the 
terms of the .trust for 
undistributed income that 
the trustee has discretion 
over to determine whether 
trust income remains trust 
income or becomes 
principal/corpus. 

If no provisions to release 
all or part of the trust 
principal, then transfer of - 
property (in accordance 
with ACWDL 90-01). 

If no urovisions to release 
all or part of the trust 
income, then check terms of 
the trust. Possible transfer 
of income only after 
guidelines are provided. 

If there are am, 
circumsrmces when trust 
assets can be distributed, 
then .trust income and trust 
property are available 
proper@ pursuant to Section 
50402 (bxf), except that 
subsection (e) d&s not 
apply to armuities purchases 
on or after August 1 1,1993. 

If there are no 
c i r ~ t m c e s  when Gii 
assets can be distributed, 
then W e r  of assets (in 
accordance with ACWDL 
90-01). (Wait to treat the 
transfer of trust income 
until guideliues are 
provided). 

If the Medi-Cal applicant / 
beneficiary or spouse has 
the power to revoke the nust 
and to use the proceeds, 
then available proDertv is 
proDerN (pursuant to 
Section 50402, except that 
subsection (e) does not 
apply to axmuities purchased 
on or after August 1 1,1993) 
and available income is 
income in the month of  
recei-~r. 

Ethe trust is irrevocabIe or 
does not meet the criteria 
above, count only that 
which is acncaIIv released 
for the support and 
maintenance of the 
individual as income in 
accordance with Article 10. 

T d e r  of assets only if 
property or property rights 
of the individuals were used 
to establish the trust; i.e., 
additions or augmenwions 
to OBRA '93 excepted 
trusts for disabled 
individuals over the age of 
65, or &ers to trusts that 
do not meet the criteria of 
an MQT (see ACWDL 
90-01) 
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CHARACTERISTICS OF TRUSTS 

l!!mI OBRA '93 OTHER 

Established prior to Established on or after 
8/11/93. 8/11/93. 

Established with Established with Usually established with 
property or p r o m  Pr0PM.y Or Property someone else's property. 
rights of the individual rights of the individual 
or spouse. or spouse. NOTE.. CaJd be a ~t 

fbr a disabled individual 
that has been erceptedfnnn 
the OBRA '93 treatmem or 
a trust that does m have 
ah' the M m i a  mcessay to 
be an MQT. 

The individual is a 
benef im of all or a 
pan of the payments of 
the uust 

The trustee has any 
discretion. 
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9K -- BURIAL PUTS, VAllIXS, AND CRYPTS 

Section 50177, Ti t le  22, California Code of Regulations (CCR), exempts 
cer ta ia  property if it is retained for use as a burial plo t ,  vault, crypt, 
o r  space. B e l o w  are questions and imsvers fo r  creating some common 
s f  tuations regarding this exeraption. 

1. Is a headstone, m n t ,  or marker exempt pursuant t o  Section 50477? 

Typically, advance arrangements to provide for  such it- are part of 
a burial  trpst o r  prepaid. bur ia l  .contr:~ct, ... &. .such... they are con- 
sidered in accordance vith Section 50479 f o r  e l i g i b i l i t y  purposes. I f  
a headstone, for  example, is  provided for  in advance, separately from 

. these insemments, such advance arrangement is a prepaid contract in 
and of i t s e l f  and again considered in accordance vith Section 50479. 

The purchase of a burial plo t  rsafr involve as m a q  as s i x  separate 
factors  : 

a. Grave s i t e .  

b. V a u l t  or liner. 

c. Endoment care. 

d. Opening and closing of the grave. 

e ,  H e t o n e  or marker. 

f .  V a s e  or pm. 

A centetery nay require- that any o r  all of the above be purchased as 
part of the plot.  Host commonly, a cemetery vill s e l l  the grme s i t e  
and require that  endowment care be purchased as a par t  of e e  grave 
s i t e .  The purchase of a-Pault or l iner  and opening and closing of 
the grave are also frequently required by cemeteries in order to  
purchase a plot.  Only rarely viU a cemetery require that a -rase . and/or headstone be purchased as a part of che grave s i t e .  

T i t l e  22, CCR, Section 50677, states that burial plo ts ,  vaults, or 
crypts are a e m p t .  Uelfare and Insti tutions Code, Section 12152. 
exeorpu burial  trusts and prepaid burial contracts up t o  $1,800 i f  
they are  irrevocable while the person is on public assistance. This 
l imi t  uas implemented by A l l  C o w  Uelfare Director's k t t e r  86-20 
8nd is included in a proposed revision to  Section 50479 of T i t l e  22, 
CCB. 

.---.------.-..-.------.-----..-.------------.------ 
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Bo specific provision i s  made in He&-Cal regulations f o r  exemption 
of headstones, monuments, or grave markers, However, depending on 
tha =ems of the purchase,  these items may be considered as e i the r  
par t  of the ? n z r i a l  plot and thus exempted or as a prepaid burial 
contract and therefore -t if the $1,800 l i m i t  is not exceeded. 

Generally, headstones may be purchased in one of three vays. These 
putchase options are discussed below along w i t h  the proper treatment 
for  Hcdi-Cal purposes: 

I The headstone fs purchased along- eth tbt plot, The p lo t  cannot be 
purchased except in a paclcage which includes +he headstone. 

&esbonse: 

In t h i s  case the headstane wuld be exempt as it is necessary t o  the 
purchase of the plot  and m q  be considered p a r t  of the plot.  
(Section 50477.) 

stuatig - I I: 

Ibe headstone b purchased, e i ther  along w i t h  the p lo t  o r  separately, 
but is not required in order t o  obtain the plot .  ?bvever. +he 
headstone is c a r ~ e d  (except fo r  the date of death) and instal led on 
the grave site. 

pesbonse : 

Uhere a headstone has been installed on the grave site, it must be 
considered par t  of the p lo t  in accordance with Section 50074 which 
s t a t e s  in '  parr, %eal propertp means land and impro-ts which 
generally iocIudes any -1e properq  attached t o  the  land.. .". 
Therefore, the headstone would be exempt & part of +he plot. 
(Section 50677.) 

A heabs+o~e i s  ordered and paid for ,  whether or  not  at the tise the 
p lo t  is pttrchased, snd is not required t o  purchase a plot.  The 
headstone w i l l  not be m d  and instal led on tbe grave s i t e  .until 
the purchaseras death. 

This type of arrangement is a prepaid burial conuac t  and, vhen the 
value is combined w i t h  other prepaid burial conuac t s  or  burial 
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txusts ,  is e x q t  i f  the to ta l  value does not exceed $1,000 i f  it is 
revocable (Section 50479) and '$1,800 i f  it is irrepocable. 

When dealing w i t h  any goods or services related t o  burial  plots,  the 
following guideline should be used. 

Uhere goods or  serrrices a re  required in order to  purchase che plot or  
are  permanently instdlled in the p lo t ,  they should be treated as an 
integral part  of the p lo t  and exempted. 

Please note that an itemized invoice shoving the purchase of a grave 
s i t e  aad other goods or serpices caanot be considered an indication 
of vbether those goods a d  s e d c e s  .-re a p t i d  purchases. Such 
itemization i s  required by s t a t e  law and vill be shown even vhere the 
individual x a s t  purchase the ent i re  package when buying a burial  
plot.  

2. How are caskets ueated? 

Axxwer : 

The value of one burial space held fo r  the purpose of proddirrg a 
place fo r  the burial of an individual, his/her spouse, or a d r  of 
hisfier hmediate family is fully excludable. The funds in trust for  
the purchase of a burial  space (defined t o  include not only a grave 
s i t e  but also a burial  receptacle, vault, urn, o r  casket) is excluded 
from the calculation made to  determine Hedi-Cal e l ig ib i l i ty .  

_----.--------.--.----.------.---.------------------ 
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mClE 4 P R O P r n  
StUCESS PROPERTY APPUED TO MEDICAL BILLS 

This procedure insbuctscountieshawbinform prwidersnatto WI Medl-Calforserviceswhen payment, 
encumbtances. or i ' i  af excess property M errabled the appli/beneficiary to astabiish or mintah 
Mediieligiwityforthatmonth. 

Sedion 140193(d), WeHare and Jnstitr8iaas.CodaspeciCicaey prohlbb biliirrg M e d i i  and - 
~ f o r ~ W f o r , u o b i ~ b y a n ~ / b i c i a r y t o m o s t ~ ~ d ~  - m w .  
WHEN TO USE THIS PROCEDURE: 

S b a f b  1: When an appiikant has medical bias in a month for which retroactive coverage is being 
requested and he/& specffies excess pfoperty was reduced, enwmbered, w liened to pay those bills 
beforetheend ofthat re$rracbive month 

S b a t b 3 :  Whenaperiodaf Wi i tyduetoatmmferof  propertyoccMing before January1.1990 
expires michmth and adrcal medical expmses in that month were used to reduce the period uf inelgwity. 
Onfythe~medical~usedtoteduce~periodafW~by,orusedmmeetthatmorbfr's 
ShareofcwfrnaynatbeWiedtoWSal. AU~mediealsenkesmybebaiedtoMedi-Cal. 

- 
NO= Under the share of cost process, where a beneficiary's excess incame must be appI i  towards 
&/her medical care, praviders are dearfy aware a f  whkh services may not be biied to M e d i i  Please 
~ t h e s a m e m e d i c a l e > c p e r r s e s E a n n o t b e u s e d ~ m e e t a n ~ ~ o r ~ s s h a r e a f c o s t  

PROCEDURE: 

TheStatemerdafFactsforMedii (MC21O) , indudes~re ta ted to th is iss t ra  ffyouare 
completing an eI'-w - . . invoiving one of the three s&Wors reed above: 

Complete the M e d i i a t i c e  to -on of !iability (MC 174), with the irsomratian 1. 
(regarding medical Mls and property) that you have obsained from the applikmtmw- 

- . .Complete a separate notice for each provider of services 
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2 Have the @-- m, sign, and date the a- for release af infomtatiwt 
on each MC 174. 

3. MaB the ariginal of each MC 174 tothe prwiderltited 

4. Provide a copy of each MC 174 to the applimrb@&kkfy. 

EXAMPLES: 

The Wowing examples Plusbate 6 in wN& appkmb/benetirgpU . . remain iiable. 

mde1: A ~ e f a t h e r d ~ c h a d r e n ~ h ~ h o s p t t d a n d ~ S ¶ O ~ w o r t h d & l c a l  
Wlsb,that.pmth Hehad$5,000inasavingsac#nmt HewasdLEeharged hthatsarnemmh He 
wlthdrewhkmoneyand paidhishospital WI inthatmonth fhefdlawingmonlhhewerabdothecounty 
to apply for mtmaclh camrage. On the Statement OF Facts and during the interview he Sates, and 
pmvides~~he~inthehospital , t f rattheto&ibi l lwas~0,000,andthathepaid$5,000of 
thebi(lwiththernoneyfromhissavingsac#nart In;tddftion,thepersonhada$lO,WOIiiburancepdi 
witha cashvalueaf$30[)anda cbddngaccwrdwith StXl,iorataal &$SO0 of nonexemptprqmlyin 
theramaavemonttr 

r n p m p e n y t e r e r ; e r m l t h ~ , ~ m t w ~ ~ h m l y ~ ~ d g d ~ n t ( ~ ~ ~ u ) d t h o a ~ h e ) a r r l y i s ~  . 
theappropriate-propertylimit Hawwer,Mtradthemspentsperd$SoOO, hewouidhavebeencwerthe 
pmpwty hit in that re!mective rnorrth. lhe'camty must detmnine what portion ofthe $5000 sperrt on 
-=wl=--m- 

$5000 Property Spent on Medical Care 

s58aJ Total 

~ o b t h e $ 5 , 0 0 0 t h i s p e r s o n p a i d ~ M s m e d i c ; d ~ ~ $ 2 , ~ w a s s x c e s s p r o p e r t y  
whichmaynatbereimbrasedtotheperscm IfthepersonkdetemdnedSieforMCal,thecwnty 
should completethe MC 174Wormhgthe haspttaltha! MedlCal IsnotliablefotS265Odtt#$10,000WI. 
tf the m y  has no share of cosf the hospW must bill MedW for the services minus the $2,650 Of the 
t;5000whichthe beneficiarypaid. The hospaal ~reimknse$2350 (w) t o t h e m -  
M e d i i  pays the daim 

NOTE: N o n e a f t h e ~ h m e d i c a l ~ i n t h e a r a m p l e a b o v e , m a y b e u s e d ~ ~ t h e  
a p p i i c a n t w s  share of cost skW there be one. tf the apptiit/beneficiar in the 
example above had ashare a f  cost all ora portion of t%t23SOwhichthe a p p k a n t m  
paid the ha@al couW have been apPrled tcmard the -..plii/be&k&% share of cost tf any 
were used ,toward the share of cost, that portion listed on the MC I77 could not be billed to 

- pp 
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were used taward the share of cost that portion r i  on the MC 177 couid not be billed to 
Medi-CaJ or rehbmed to the appiii/bemk&y. 

Examde 2: A single parent with one child appii fw. Medi i  in the middle of a month because &/her 
c h i i d ~ k r j w e d a n d ~ m e d i c a ) e x p e m e s a m o u r r t b r g t o ~ .  Assumenoincomewas, orwill be, 
received in that morith. This ts a two person MFBU so the property limit is $3,000. 

The pwides v&kaWn which M i  that he/* had $4.000 m a checking account at the 
beghhg of the month. At the t he  of app(ication, the ver%ication shows a balance of ordy $2,400. When 
asked~he/shespenttheercessptopertyon,~parentsaysttratrent~~,  utiIiiwere$1W, 
groceriesamountedtoanother$100andhe/shepaidthemedicalbilld~. ThepropertyteserveM 
k$3,000;thenonememptpropertyk$2,400,sothefamifymeets~lfmtts H a w e v e r , ~ t h e ~  
m e d i c a l b B ) n o t b e e n p a i d , t h e f a m g , w w i d h a v e h e d ~ ~ . ~ S t n c e t h e ~ w a s s p e n t o n  
m e d i c a l ~ t h e # x a b y m u s t ~ w h a t p o R i o n ~ ~ p r o p e r t y .  

Thedoe of the $800 WI, cmiy $200 was excess properly. In this case, the MC 174 should be completed 
indiithatthebeneficfaryisliableforMSy$#W)afthe$800bin ThebspiimustbinMedF-Calfor 
services OF $600 ($8005200). The beneficiary will be reimknsed $600 once M e d i i  pays the daim 

ole% ThecountytrascaCnltat#IaperiodafM~byforanirrsbihaiorraiizedWvidualduetoa 
transfw d propefty oc#ming before January 1,1990. That'person incur& (but did not yet pay) add- 
m e d i e x p e m s o f f 2 0 0 0 i n t h e ~  

Up to $2000 may be used to reduce the period of i n e i i i i .  Harvever, assume that only $100 of the 
$2.000 reduces the period to zero which ends the period of W i C i  mibmonth. The wunty shoukl 
complete the MC 174 indicating We! the beneficiary is i i e  fur $100 of the expenes The remaining 
expemes may be appiied to the share of #rst if any, or Med to W i  In this case, since the , 

benefidaryhadrotyetpaidanyoftheeog#nses,he/shewiUnotreceiveanyrebnbu~~e~fromthe 
provider. 

-- 
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MEDI-CAL lNrnRAd15TION NOTICE TO PROvmERS 
CLAREiCATION OF U A R W  

To: 
rC' ---,.a- 

t - . . .  ---0 ,- - 
PEFtkllSStON TO R W E  ASEOFauTtON PERM60 PARA REVEUU i N F O m  

g m c m ~ r n t n e ~ W t n n u e o t m n a  3 o y m r ~ a f ~ m ~ 0 s l -  
n-m-to 

1-1. 
mQu--J - -  
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9M-PAYMENlS FOR REPAIR OR REPLACEMENT OF LOST, 
DAMAGED, OR STOLEN EXEMPT PROPERTY 

Cash payments (including funds received for the pwchase of temporary housing) or in-kjnd replacement 
recehredfromanysourcefor~of~orrephcingaxemptpropertythatklost ,damagedor 
stden isexempt property inthe monShafmAptand kaxemptpropertyfwjhernonthsfrornthedateaf 
receipt AnyoftbcashtWknatufedtokp&r~re@ac8, wconmdfwthetepah.wrqbwnm!ofthe 
exemptpropeny~becountablepropertybeginningwiththe~ametthetline-monmperiodexpires 

TREATMENT OF I-ST 

Interest earned by funds exempt under this provision is exempt from income and resources for the period 
during which the frads thmwbs are excluded from resources 

GOOD CAUSE 

tf the individual @I intends to repair or replace the exempt ptoperty and has not yet done SO, the initial 
ninemonth periodshag bee>dendedfwamasmabk period upto'an addibional nine months whete the 
countyfinds~theindividlralhasgoodcau~eforno5repablng,reph~.or~~iortherepairor 
reptacemerrt of the exempt property. The county shan find that the 'Wiual has good Cause when 
chans&ncss beyond hkorhercadml preventtherepair, rephcemem orcmmahgforthe repairor 
r e p l a c e m e n t ~ - e x e m p t m -  

tf- cokdyfmdsthataninjiual has good cause,anyunused cashisinduded inthe property resenre 
beginning with the month fotlowing the month in which the good cause extension period ercpires ~~ 
~ t h e i n d i u a l h a w ~ a d d i t i m e i s n e e d e d a n d w h y .  Onthebasisoflhatdiswssion,~~ 
theexdusionperiodforuptoanadditionalrrine~ 

If the evidence does not establish good cause, 'dude the onsperd payment(s) in the p- resene 
beginning witb the month Wowing the morrth in which the exdusion period expbe~ 

IMENDEb USED OF FUNDS 

W t h e  bdi i r ta l  intends to do with thefunds does not affect their exdudonforthefirst nine months 

b. During the extension period 

An individual cannot qualify for an extension of the wig'& ninemonth exemption unless he/& intends 
tousethefundsforWrdesimedpurpose. T h e ~ w i l l t e m h a t e a s o f t h e d a r e d t h e ~ o f  
brtent Anyprevbrcstyexempt,~iundssh;tn beindudedinthepropertyreservebeginningwithtfie 
monthfdlwvingthemorcthinwMchthe~perlodendsorePdensionperiod~es 
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SOURCE OF FUNDS 

T h e r e ~ n o r s s t r i c t i o n s o n ~ c a s h a n d / o r a n i r r k i n d t t e m c o m e s f r o m f o r ~ a f t h i s ~ m  
(Le, it may come from an insurance company, a federal or stab agency, a public or private organization. 
oranindhridual). H~,where fundsare~Mafedea l ,s ta te , ioca l ,o rsomeotherd isas te r  

organi;trction, such funds are to be exempted in accordance with the provisions regarding d i i r  
ashtame payments issued January 21,1992 in AN comfy Welfare D i i  Letter No. 92-08. .' 

VERIFICATION 

The verification must shaw the source, value, date(@, and 'artended purpose of the item recehred Muding 
whePherany cash received kfor a prapose atherthan the rephcwnerd or repatr ofthe lost, damaged, or 
stden (and exempt) pmpwty. Obtain a copy of any evidence the W u a I  has If the *di cannot 
pravideevidencethat srdficssfora obZainthenecessaryinfomr;itionfromthes~aceofYhe 

. . 
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